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United States District Court, Southern District of 
California, Central Division 


No. 14,848-BH 
ELI B. CASTLEMAN, ect al., 


VS. 


HOWARD R. HUGHES, et al. 


MINUTES OF THE COURT—FEB. 9, 1953 


Present: The Hon. Ben Harrison, 
District Judge. 


Counsel for Plaintiffs: No appearance. 


Counsel for Defendants: No appearance. 


Proceedings: For hearing pursuant to Rule 16 
ERCP. 


It Is Ordered: that cause 1s continued to Mareh 
2, 1953, 10 a.m., for said hearing. 


EDMUND L. SMITH, 
Clerk. 


By MURRAY E. WIRE, 
Deputy Clerk. [25*] 


*Page numbering appearing at foot of page of original Certified 
Transcript of Record. 
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MINUTES OF THE COURT—MARCH 2, 1953 
Present: Hon. Ben Harrison, 
District Judge. 
Counsel for Plaintiffs: Bernard Reich. 
Counsel for Defendants: No appearance. 
Proceedings: For hearing pursuant to Rule 16 


FRCP. (No return of Service of 
Summons. ) 


It Is Ordered that cause as to said hearing be 
stricken from calendar. 


EDMUND L. SMITH, 
Clerk. 


By MURRAY E. WIRE, 
Deputy Clerk. [26] 


vs. Howard Hughes, etc., et al. +) 


In the United States District Court, Southern 
District of California, Central Division 


No. 14,848-BH 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business as WOLVERINE TEX- 
TILE COMPANY, and LOUIS FEUERMAN, 


Plaintiffs, 
VS. 


HOWARD R. HUGHES, RKO PICTURES COR- 
PORATION, RKO RADIO PICTURES, 
ING., and THE CHASE NATIONAL BANK 
OF THE CITY OF NEW YORK, 


Defendants. 


AMENDED COMPLAINT (STOCKHOLDERS’ 
DERIVATIVE ACTION) FOR ACCOUNT- 
ING AND OTHER EQUITABLE RELIEF 


Plaintiffs for their amended complaint against 
the defendants, upon information and belief, except 
asto) Paragraphs 1, 2(a), 2(b), 2(£), 2(@) amdes 
allege: 

As to All Causes of Action 


1. Plaintiffs, Eli B. Castleman and Marion V. 
Castleman, are the beneficial owners of 2500 shares 
of the capital common stock of RIO Pictures Cor- 
poration (hereinafter sometimes referred to as the 
‘‘Parent Company’’) and have been such continu- 
ously since June, 1952, and at the times of some of 
the transactions and acts herein complained of, and 
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plaintiff Louis [27] Feuerman has been a record 
shareholder of the Parent Company and its prede- 
cessor since September, 1931, and at the times of 
all of the transactions and acts herein complained 
of. 


2. (a) Plaintiffs Eli B. Castleman and Marion 
V. Castleman are citizens of the State of Michigan. 


(b) Plaintiff Louis Feuerman is a citizen of 
the State of New York. 


(c) Defendant Howard R. Hughes purports to 
be a eitizen of the State of Texas but resides in the 
State of California. 


(d) The Parent Company was organized under 
the laws of the State of Delaware on November 18, 
1950, in accordance with the terms of a Plan of 
Reorganization, hereinafter more fully described, 
of Radio-Keith-Orpheum Corporation (hereinafter 
sometimes referred to as ‘‘Old RKO’’). 


(e) RKO Radio Pictures, Inc., was organized 
under the laws of the State of Delaware on June 7, 
IEPA 


(f) The matter in controversy exceeds the sum 
or value of $3,000.00, exclusive of interest and costs, 
and is between citizens of different states. 


(g) Plaintiffs, or at least one of them, was a 
shareholder at the time of the transactions of which 
they complain. 


(h) This action is not a collusive one to confer 
on a court of the United States jurisdiction of any 
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action of which it would not otherwise have juris- 
diction. 


3. (a) Old RIKO had been a holding and not an 
operating company and its assets consisted princi- 
pally of capital stocks and obligations of subsidiary 
and affiliated companies, some of which were en- 
gaged in the business of producing or distributing 
motion pictures and others of which were engaged 
in the business of exhibiting motion pictures. [28] 


(b) Old RKO’s principal wholly-owned suhsidi- 
aries were RKO Theatres, Inc., and RKO Radio 
Pictures, Ine., (the latter, hereinafter sometimes 
referred to as ‘‘Radio Pictures’’). 


(c) RKO Theatres, Inc., together with its sub- 
sidiaries, owned or controlled substantially all the 
theatre operating assets and Radio Pictures was 
engaged in the production and distribution of mo- 
tion pictures. 


(d) The authorized capital stock of Old RKO 
consisted of 8,000,000 shares of common stock of the 
par value of $1.00 of which approximately 3,914,913 
shares were outstanding as to the date of the Plan 
of Reorganization. 


4. (a) In antecedent litigation, entitled ‘‘ United 
States of America vs. Paramount Pictures, Inc., 
et al.,”? and to which Old RKO was a party defend- 
ant, the government sought, among other things, 
separation of theatre operation from the production 
and distribution of motion pictures. 
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(b) While the antitrust litigation was pending, 
Atlas Corporation owned 929,020 shares of Old 
RKO, approximately 24% and certain option war- 
rants, approximately 12% of Old RKO. 


(c) On May 10, 1948, Atlas Corporation sold to 
defendant, Howard R. Hughes, said 929,020 shares 
of Old RKO thereby endowing Hughes with effec- 
tive and complete power over and control of the 
business, assets and policies of Old RKO and its 
subsidiaries. 


(d) In the exercise of said power over and con- 
trol of Old RKO and its subsidiaries Hughes re- 
placed or caused to be replaced the directors and 
officers of Old RKO and of its principal subsidi- 
aries with persons subservient to him. As dominant 
stockholder and director of Old RKO and as man- 
aging director of production of Radio Pictures: 
(i) Hughes hired and fired such new personnel; 
(ii) fixed their salaries; [29] (111) assigned them to 
various tasks; (iv) caused them to do his bidding 
in all matters; and (v) exercised undisputed sway 
over the affairs of Old RKO, directly or through 
his aforesaid controlled person. 


(e) Thereupon, Hughes caused Old RKO to 
negotiate with the Department of Justice a ‘‘Consent 
Decree,’’ which was entered in the action afore- 
mentioned, and which terminated, as to Old RKO 
said litigation and provided for the separation of 
the business of operating theatres from the business 
of producing and distributing motion pictures. 
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(f) A Plan of Reorganization designed to effect 
such separation was formulated to implement said 
separation of the said businesses by a transfer to one 
new holding company of all the theatre assets and to 
another new holding company of all the production 
and distribution assets and by an exchange of the 
eapital stocks of each of such new holding com- 
panies, on a share for share basis, for the outstand- 
ing capital stock of Old RKO, as an incident to its 
dissolution. 


(g) The aforesaid Consent Decree required that 
each new holding company be operated wholly inde- 
pendently of one another and have no common direc- 
tors, officers, agents or employees and enjoined such 
companies from thereafter attempting to contro] or 
influence each other’s business or operating policies. 


(h) Hughes, who represented in the Consent 
Decree that he owned approximately 24% of Old 
RKO stock, was required to dispose of his stock in 
either the New Theatre company or the New Picture 
company to a purchaser who was not a defendant or 
affiliated with or controlled by any defendant, or to 
deposit such stock with a voting trustee designated 


by [380] the court. 


Gi) In compliance with the Consent Decree, 
Hughes notified the court that he would trustee his 
New Theatre company stock, subject to his right to 
sell the stock of either the New Companies as pro- 
vided in said Consent Decree. 


(j) After several extensions, the Court finally 
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fixed the date of consummation of the aforemen- 
tioned Plan of Reorganization at not later than 
December 31, 1950. 


(k) The separation of the two businesses, pursu- 
ant to the Plan of Reorganization, was effected as 
of the close of business on December 31, 1950. 


(1) The production and distribution assets of 
Old RKO were taken over by the Parent Company, 
ie., RKO Pictures Corporation, and the theatre 
assets were taken over by RKO Theatres Corpora- 
tion and in exchange therefor these two new com- 
panies each delivered to Old RKO, 3,914,913 shares 
of their common stocks. Each holder of the common 
stock of Old RKO outstanding at the close of busi- 
ness on December 31, 1950, became entitled, wpon 
surrender of his certificate, to receive one share of 
the common stock in each of the new companies for 
each share of Old RKO common stock surrendered. 


(m) Hughes received 929,020 shares of New 
Theatre company stock (which he trusteed pursuant 
to the Consent Decree) and 929,020 shares of the 
New Picture company, i.e., the defendant RKO Pic- 
tures Corporation, (The Parent Company). Since 
said date, Hughes increased his holdings of the com- 
mon stock of the Parent Company until they 
amounted to 1,013,420 or approximately 30% of its 
outstanding stock and continued to dominate its 
affairs in the manner referred to in paragraph 4(d), 
supra. fol] 


(n) In addition, Hughes took the title and posi- 
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tion of ‘Managing Director - Production’? and exer- 
eised the powers inherent therein not on Radio Pic- 
tures premises but from an office on the property of 
Samuel Goldwyn. 


(o) The stock of the Parent Company is traded 
upon the New York Stock Exchange. It is held by 
approximately 16,000 holders who reside in every 
state of the United States and in foreign countries. 


(p) The Chase National Bank of the City of 
New York is the stock transfer agent for the eom- 
mon stock of the Parent Company and is merely a 
nominal party defendant against which plaintiffs 
seek no affirmative relief. 


5. Plaintiffs bring this action derivatively on be- 
half of the Parent Company and on behalf of Radio 
Pictures, which is a wholly-owned subsidiary of the 
Parent Company, on their own behalf and on behalf 
of all other stockholders of the Parent Company 
similarly situated who may come in and contribute 
to the cost of prosecuting the within action. 


6. Since January 1, 1951, the Parent Company 
and its subsidiaries, including Radio Pictures have 
earried on the picture producing and distributing 
business of Old RKO under the Hughes regime. 


As and fora First Cause of Action 


7, At the times herein mentioned between May, 
1948, when Hughes first acquired his stock holdings 
in Old RKO, until September 24, 1952, when he sold 
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said stockholdings, the directors and officers thereof 
and of RIXKO Pictures Corporation were: 


Ned E. Depinet ....... Director, President 
INoameiretrrcliy........ ee Director [32] 
tredemee L. Khrman —e as. Director 
liwibawrencesGreen:.<eae eee Director 
lowaremR, Highs. oe Director 
(leorge H. Shaw ................ Director 
JeoMiller Walker 25s. cee Director 
Maleolm Kingsberg ....... Vice-President 
iiloyd 8. Odum. eee Chairman of Board 
IN eter Rathyon = ae. Director 
Erancis J. O’Hara, iim a, Director 


8. At the times herein mentioned and continuing 
to September 24, 1952, the officers and directors of 
Old RKO and the Parent Company utterly failed 
and neglected to perform their official duties as 
directors and officers; mismanaged the affairs of Old 
RKO and the Parent Company and did not adminis- 
ter the affairs of said constituent companies in an 
efficient, careful or prudent manner but on the con- 
trary they negligently suffered and permitted money 
and assets of said companies to be wasted and dissip- 
ated and surrendered their independence and judg- 
ments to Howard Hughes, placed themselves in posi- 
tions of divided loyalties in cases where the interests 
of RKO were in conflict with those of Hughes’ owned 
or controlled companies in contractual relations be- 
tween them in all of which they aided, abetted and as- 
sisted Hughes to the loss, damage and detriment of 
Old RKO and the Parent Company and to the profit, 
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gain and advantage of Hughes and his owned or 
controlled private enterprises. 


9. (a) Prior to his acquisition of the Old RKO 
stock and continuing to date, Hughes has been con- 
nected with Hughes Tool Company of Texas, a mul- 
timillion dollar enterprise which manufactures oil- 
well tools, has an aircraft division and a motion 
picture division. In addition, Hughes had been [33] 
engaged in building a huge flying boat (title to 
which is in the Reconstruction Finance Corpora- 
tion). 


(b) Moreover, as a pilot and aviation enthusiast 
Hughes frequently engaged in speed trials and per- 
sonally handled the controls of his experimental 
planes and devotes considerable of his time to these 
exploits. 


10. (a) When Hughes took over the Atlas hold- 
ings in Old RKO he continued to carry on bis multi- 
farious activities and though he took the title 
‘‘Managing Director - Production,”’ failed to come 
on to the RKO studio lot and maintained his office 
on the Samuel Goldwyn lot, a mile away. 


(b) Hughes interfered in the production activi- 
ties of the RICO Radio Pictures subsidiary of which 
Dore Schary was then production chief. He caused 
the cancellation of four or more scheduled feature 
productions on one of which the sets had already 
been built. He caused Dore Schary to leave RKO 
and without setting foot on the lot, relegated opera- 
tion of the motion picture subsidiary to a three-man 
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interim executive committee consisting of persons 
who were not directors of Old RKO and who had 
never been elected by RIKO’s stockholders. 


(ec) On or about August 18, 1948, Hughes caused 
Radio Pictures improvidently to purchase from 
himself (through Hughes Tool Company) certain 
motion picture assets consisting of distribution 
rights on one completed feature picture, reissue and 
remake rights on ten additional completed feature 
pictures, certain motion picture stories and scripts, 
personal service contracts with three artists; certain 
motion picture production equipment, stock film, 
music rights and motion picture titles. 


(d) In order to give an appearance of arm’s 
length bargaining and to becloud the fact that 
Hughes was [34] sitting on both sides of the nego- 
tiating table, the contract of sale contained refer- 
ences to the required payment of a ‘‘fair price’’ but 
negated the effect thereof by subjecting the same to 
the required approval by respective boards of direc- 
tors of both companies. 


(e) Hughes caused advances to be made to out- 
side producers running to many millions of dollars 
under terms which provided for recovery only from 
the proceeds of distribution of said productions. 
Said advances were made with reckless abandon at 
Hughes’ direction and resulted in losses during the 
times hereinmentioned of upwards of one million 
dollars per year. The amount of $1,296,000 is set 
forth as the amount of unrecoverable advances in 
the Parent Company’s latest balance sheet. 
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(f) Hughes conducted the affairs of the defend- 
ants RKO as if he owned and controlled all of their 
outstanding stock and as his private business. 


(g) Hughes disregarded and ignored his duties 
as a director of said defendants by failing to attend 
meetings of the Board of Directors, except on rare 
occasions. 


(h) Hughes failed to administer the affairs of 
the said defendants in an efficient, careful, prudent or 
businesslike manner; but on the contrary (i) reck- 
lessly and negligently suffered and permitted money 
and assets of the said defendants to be squandered, 
wasted and dissipated; (11) was unavailable and 
delayed approval to both major and minor details 
which he himself ordered must await his approval, 
and (ii) interfered with normal and regular pro- 
duction schedules and inereased production costs, 
and also laid off and fired key personnel and virtu- 
ally closed down the studio, all pursuant to arbi- 
trary, reckless, negligent and erratic behavior, [35] 
actions and decisions, and beeause of personal pique, 
whim and caprice. 


Gi) In the instance of the motion picture The 
Robe, Hughes interfered and prevented its produc- 
tion because he was not interested in religious pic- 
tures. Subsequently, and within the past two vears, 
pursuant to settlement, the picture company as- 
signed and transferred its rights to produce and 
distribute the picture to Twentieth Century-Fox 
Film Corporation, at a loss and damage to the said 
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defendants of its investment and prospective profits 
of some two or more million dollars. 


(j) Hughes has used the funds and property of 
the said defendants for his own personal purposes, 
uses and benefit, and to the detriment, disadvantage 
and damage of the said defendants. 


(k) Hughes directly and indirectly favored and 
benefited third persons out of funds, assets and prop- 
erty of the said defendants for favors, benefits and 
advantages rendered to him personally by said third 
persons. 


(1) Hughes has caused the said defendants to 
employ or contract with artists, groups and com- 
panies of artists, and other personnel at great ex- 
pense, the services of which artists, groups and com- 
panies of artists and other personnel were not actu- 
ally utilized, or so infrequently utilized as to un- 
necessarily and improperly cost and damage said 
defendants by hundreds of thousands of dollars. 


(m) Hughes, in connection with artists under 
contract to him personally or to the said companies 
owned and/or controlled by him, dealt with himself 
to the loss, damage and detriment of the said defend- 
ants and to the profit, gain and advantage of Hughes 
and his said owned or controlled companies. 


(n) Hughes caused the said defendants to build 
up and expend substantial sums of money on artists 
under contract [36] to him personally or to com- 
panies owned and/or controlled by him outside of 
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RKO Enterprises, to the loss, damage and detriment 
of the said defendants. 


(0) Hughes arbitrarily and out of personal 
pique, caprice and whim eaused the said defendants 
to breach contracts with third persons and com- 
panies and/or assert unmeritorious claims and de- 
fenses against such third persons and companies at 
an unnecessary cost to the picture company of 
hundreds of thousands of dollars. 


(p) Hughes caused said defendants to purchase 
assets, real and personal, of dubious, little or no 
value from artists at substantial cost to the said 
defendants in order to induce said artists to contract 
with the said defendants and at salaries and emolu- 
ments not reflecting the true cost to the said defend- 
ants, to their loss, damage and detriment. 


Il. By reason of the foregoing Radio Pictures 
and the Parent Company have sustained loss and 
damage and Hughes and his private enterprises have 
profited, in exact amounts unknown to plaintiffs, and 
which ean be ascertained only upon an accounting 
in this action. Moreover, some of the acts and trans- 
actions herein alleged, constituting dealings between 
controlling shareholders and their nominee-directors 
and officers on the one hand, with their cestui que 
trustent companies, on the other, require the seru- 
tiny by and intervention of this Court of equity to 
compel an accounting with respeet thereto. 


12. Plaintiffs have no adequate remedy at law. 
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As and for a Second Cause of Action 


13. Plaintiffs repeat and reallege paragraphs ‘‘1”’ 
through ‘‘12’’ hereof. [87] 


14. (a) The Parent Company and _ subsidiary 
companies according to its last published consoli- 
dated balance sheet had indicated total assets of 
$52,540,408. 


(b) Its inventories, which include released pro- 
ductions, at cost, less amortization; completed pro- 
ductions, not released, at cost; productions in prog- 
ress and charges to future productions, at cost, sup- 
plies, story rights and continuities were carried at 
close to $30,000,000. 


(c) Film rentals and sales, as last reported in 
the Parent Company’s profit and loss statement pro- 
vided a revenue of $57,000,000 before expenses. 


(d) The Parent Company in the name of Radio 
Pictures owns certain motion picture producing stu- 
dios located in Los Angeles and Culver City, Cali- 
fornia, comprising 28.5 acres, containing 26 stages 
having approximately 328,000 square feet of floor 
space, as well as many varied buildings used for the 
storage of equipment and maintenance facilities and 
for general offices. Also two tracts of land in Culver 
City (one adjacent to the Culver City studio) com- 
prising approximately 88 acres. Of the land adja- 
cent to the studio 28 acres are used principally for 
the production of exterior scenes in motion pictures, 
the balance being vacant. Another tract of Jand in 
the Encino section of Los Angeles, comprising ap- 
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proximately 89 acres, is used mainly for the produc- 
tion of exterior scenes in motion pictures. 


(e) Radio Pictures maintains 32 film exchanges 
in principal cities of the United States and Canada 
for the sale and distribution of motion pictures. 


(f) Radio Pictures distributes feature and short 
subject motion pictures produced by others, such as 
those by Samuel Goldwyn and Walt Disney. [38] 


(g) Over the years there had accumulated in the 
Radio Pictures library approximately 600 feature 
pictures which in addition to the residual value in- 
herent therein, absent television, had an enormous 
value to the Parent Company because of their poten- 
tial use as television material. 


15. (a) Just prior to June 4th, 1952, the date of 
the Annual Meeting of Stockholders of the Parent 
Company, the Board of Directors of the Parent 
Company consisted of the following persons: 


Howard R. Hughes 
Ned Depinet 

Noah Dietrich 
Francis J. O’Hara 
J. Miller Walker. 


(b) Said Board of Directors, in about May, 
1952, authorized the preparation, assembling and 
mailing of a ‘‘proxy statement’’ to accompany a no- 
tice of annual meeting to be held on June 4, 1952, 
in connection with a solicitation of proxies from the 
Parent Company stockholders for use at said annual 
meeting. 
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(c) With respect to the item regarding the elec- 
tion of directors, it was proposed in the proxy state- 
ment *‘ * * * that five directors of the Corporation 
shall be elected at the Meeting to serve in accordance 
with the bylaws. * * *’’? There then followed the 
statement that ‘‘Under the bylaws, directors are to 
be eleeted at each Annual Meeting of the Stockhold- 
ers to hold office until their suecessors are respec- 
tively elected and qualify, or until they die, resign 
or are removed.’’ 


(d) The solicitation of proxies by mail and 
through the use of professional proxy solicitors was 
made at [39] the expense of the Parent Company 
and in the light of the situation constituted a waste 
of corporate funds since the said cost was properly 
a personal cost of Hughes and his co-directors. 


16. At all times herein mentioned, after nego- 
tiating the Consent Decree, Hughes had the right to 
sell the stock of either his new Theatre Company stock 
or new Picture Company stock even though he had 
previously elected to Trustee his Theatre Company 
stock, and, at or about the time of the 1952 annual 
meeting of the stockholders of the Parent Company, 
Hughes entertained preliminary negotiations look- 
ing toward a sale of his Picture Company stock. 


17. No disclosure was made in the proxy solicit- 
ing material that while Hughes and his co-directors 
were soliciting proxies for their election as directors 
of the Parent Company for the ensuing year, to hold 
office until their successors are respectively elected, 
they contemplated surrendering their directorships 
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should Hughes successfully consummate such nego- 
tiations, and to that extent the proxy material was 
misleading and in contravention of Regulation X-14 
of the United States Securities and Exchange Com- 
mission promulgated under Section 14 of the Seeuri- 
ties and Exchange Act of 1934. 


18. Hughes or persons acting on his behalf and 
a group of persons consisting of Ralph KE. Stolkin, 
A. L. Koolish, Sherrill Corwin, Raymond Ryan and 
Edward Burke (hereinafter sometimes referred to 
as the ‘Chicago Syndicate’’) engaged in eight weeks 
of negotiations, commencing at or about the time of 
the 1952 annual meeting of the Parent Company 
stockholders for the election of directors, looking to- 
ward a transfer of control of the Parent Company 
and its property and effects by Hughes to the Chicago 
Syndicate to be achieved through a sale [40] of his 
Picture Company stock as a requisite, though secon- 
dary matter, upon the payment to him, in addition 
to the market value of his said stock, a substantial 
premium over and above said market value. 


19. That on or about September 24th, 1952, the 
shares of stock of RKO Pictures Corporation were 
selling on the New York Stock Exchange at approxi- 
mately $4.50 per share. 


20. That in the negotiations aforementioned the 
Chicago Syndicate made it a condition and Hughes 
acquiesced therein, that all the officers and directors 
in the Parent Company and its subsidiaries should 
forthwith resign and that under their bylaw power 
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to fill vaeancies forthwith elect an entirely new 
directorates elected wholly by the Chicago syndicate, 
all in advance of payment of the entire purchase 
price which was to be computed on the basis of 
market-price for the Hughes stock plus a premium 
to Hughes of $3,000,000 over and above said price. 


21. Hughes not only failed to make any adequate 
investigation as to the reputation, standing or ex- 
perience of the Chicago Syndicate but did not even 
meet them personally until they were present. to 
sign the documents which transferred control to 
them. 


22. On or about September 24, 1952, Hughes con- 
summated the sale of control of the Parent Com- 
pany and its subsidiaries by his own resignation and 
the successive resignations of the directors elected 
with him in June of 1952, which was followed by 
the election of a new member of the Board of the 
Parent Company of a person belonging to or named 
by the Chicago Syndicate and for the transfer of 
such control Hughes earned a profit of approxi- 
mately $3,000,000. In addition, Hughes received the 
prevailing market price for his stock which he [41] 
could not have obtained were said 1,103,000 shares 
offered on the New York Stock Exchange in the 
regular course. 


23. The persons installed as directors of the Par- 
ent Company and its subsidiaries by Hughes and his 
eo-directors were Ralph E. Stolkin, A. L. Koolish, 
Edward Burke, Raymond Ryan and Arnold M. 
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Grant, among others, who were part of or named by 
the Chieago Syndieate. 


24, Upon their installation as directors of the 
Parent Company, the Chicago Syndicate chose Arn- 
old M. Grant to be Chairman of the Board, under a 
five-year contract, at $2,000 per week. They elected 
themselves to various executive offices at undisclosed 
salaries and took over management and control of 
the Fifty Million Dollar RKO enterprise and its 
assets aforementioned, with plenary power to deal 
with the same. 


20. Gy exacting and receiving a price for his 
stock, which exceeded its market value by about 
$3,000,000, Hughes in violation of his fiduciarv du- 
ties to the Parent Company sold his position as a 
director and officer of the Parent Company and the 
similar positions of his co-directors and co-officers ; 
traded upon the Parent Company’s superior bar- 
gaining position, and appropriated to his own use a 
corporate asset for official action by bim and his 
eo-directors. 


26. By reason of the foregoing, Hughes is ac- 
eountable to the Parent Company for his profits and 
for its losses. 


As to Both Causes of Action 


27. (a) Subsequent to the assumption of control 
by the Chicago Syndicate of the said defendants 
adverse publicity concerning at least two of the 
directors, Stolkin and Koolish, [42] questioning 
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their character and qualifications, was broadcast and 
published with the result that three of the five direc- 
tors, Stolkin, Koolish and Gorman (the last name 
being the nominee of Raymond Ryan) resigned, 
leaving only Grant and Burke in caretaker-control. 


(b) Thereafter the Chicago Syndicate turned 
back their shares of the stock and control of the said 
defendants to Hughes at a loss to them and a profit 
to Hughes of a sum in excess of a million dollavs. 


(c) During the period of control of the Chicago 
Syndicate, given to it by Hughes, the said defend- 
ants were virtually at a standstill, and because of the 
confusion and the failure of the said defendants to 
have active management, and by reason of the acts 
of Hughes, as aforesaid, the said defendants lost and 
were damaged in excess of two million dollars. 


28. Heretofore, on October 17th, 1952, a written 
demand was made on behalf of the plaintiffs Castle- 
man upon RKO Pictures Corporation to bring this 
suit against Hughes. A copy of said written demand 
is attached hereto as Exhibit ‘‘A.’’ Two weeks later 
an answer to the said demand was made by a law 
firm, retained as ‘‘independent counsel’’ by RKO’s 
‘‘Present management.’’ A copy of said answer 1s 
annexed hereto as Exhibit ‘‘B.’’ The reply to Exhi- 
bit ‘‘B’’ is hereto annexed as Exhibit ‘‘C.’’ No 
further or other demand has been made for the 
reason that the retainer of the ‘‘independent coun- 
sel’’ by the ‘‘present management’’ may be a nullity 
for the reason that ‘‘present management”’ is legally 
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impotent to do any corporate act or thing under the 
Delaware Corporation Law and the Parent Com- 
pany’s bylaws. In any event, it would be unlikely 
to have ‘present management’? recommend. suit 
against [43] Hughes even if ‘‘independent counsel’”’ 
were to report merit since the ‘‘present manage- 
ment’’ was installed by Hughes and is seeking an 
$8,000,000 loan from Hughes and is friendly dis- 
posed toward him. Any demand on ‘‘present man- 
agement’’ to bring suit would be futile. 


Wherefore, plaintiffs pray for judgment as fol- 
lows: 


1. That Hughes be ordered to account for anv 
profits, emoluments and gains received by him di- 
reetly or indireetly from the transactions herein 
eomplained of and be ordered to pay over such 
amounts to the Parent Company or Radio Pictures 
as their interests may appear. 


2. That Hughes be ordered to account for any 
damages to the Parent Company or Radio Pictures 
resulting from the transactions herein complained 
of and be ordered to pay over such amounts to them 
as their interests may appear. 


3. That any and all contracts between the Parent 
Company and Radio Pictures with Hughes or any 
of his personal enterprises be declared to be null 
and void and of no effect and that their recession 
be decreed and that insofar as any parts thereof 
remain executory that their performance by the 
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Parent Company and Radio Pictures be restrained 
and enjoined. 


4. That plaintiffs have such other and further 
relief as may be just and proper including a tem- 
porary receivership of the property of the Parent 
Company and Radio Pictures for and on behalf of 
all the stockholders of the Parent Company simi- 
larly situated. 


5. That plaintiffs be awarded the costs and dis- 
bursements of this action, including a fair and rea- 
sonable allowance [44] for counsel and accountants 
fees, and other lawful expenses in connection with 
the prosecution of this action. 


Dated: March 4, 1953. 


BERNARD REICH, 
LOUIS KIPNIS and 
LEO B. MITTELMAN, 


By /s/ BERNARD REICH, 
Attorneys for Plaintiffs. [45] 
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HAHIBIT A 


Louis Kipnis 
111 Broadway 
New York 6, New York 


October 17, 1952. 
RKO Pictures Corporation, 
1270 Avenue of the Americas, 
New York 20, New York. 


Gentlemen: 


My clients, Eh B. Castleman and Marion V. 
Castleman, are the beneficial owners of 2,500 shares 
of the common eapital stock of RKO Pictures Cor- 
poration (hereinafter RIO Pictures), some of 
which is registered in the name of Bennett, Smith 
& Co. and some of it in the name of Clark, Dodge 
& Co. 


On their behalf, this demand 1s made upon you to 
bring suit against Howard R. Hughes, as follows: 


(a) For an accounting by him to RKO Pictures 
of the approximately $3,000,000 personal profit made 
by him in the sale of the officerships and director- 
ships in RKO Pictures and of bis approximately 
30% of RKO Pictures common capital stock ; 


(See: McClure vs. Law, 161 N.Y. 78 
Bosworth vs. Allen, 168 N.Y. 157 
Mitchell vs. Dilbeck, 10 Cal. 2 341 
Insuranshares Corp. vs. Northern Fis- 

cal Corp., 30 EF’. Suppe 22) 
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(b) To the extent that all the consideration 
money has not yet passed, to impress a trust upon 
the said unpaid balance due’to Hughes for the ben- 
efit of RKO Pictures; 


(c) To the extent that there have not yet been 
transferred on the stock books of RKO Pictures the 
change of [46] ownership of said approximately 
30% of the Hughes stock to the purchasers to enjoin 
the transfer agent, The Chase National Bank of the 
City of New York, from recording said change of 
ownership on the transfer books; 


(d) To compel Hughes to account for his official 
conduct as officer and director of RKO Pictures and 
of RKO Radio Pictures Inc., in the management 
and disposition of the funds and property of said 
corporation; and 


(e) To compel him to pay to RKO Pictures such 
moneys as have been lost or wasted through his 
neglect or failure to perform his duties as such 
director and officer. 


(See: Bosworth vs. Allen, supra.) 


Please let me have your prompt reply since my 
clients consider the plight of the company extremely 
serious. In the event I do not have your immediate 
assurance that you will forthwith commence such a 
suit, I will continue the present suit of my clients 
to achieve such goals derivatively for RKO Pic- 
tures. 

Very truly yours, 


/s/ LOUIS KIPNIS. [47] 
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EXER I 3B 


Cravath, Swaine & Moore 
15 Broad Street 
New York 5, New York 


October 30, 1952. 
RKO Pictures Corporation 


Dear Sir: 


Your letter dated October 17, 1952, addressed to 
RKO Pictures Corporation, has been referred to us 
for reply by the Corporation. 


As independent counsel to the Corporation, re- 
tained by its present management, we have been re- 
quested to advise the Corporation, among other 
things, with respect to the matters referred to in 
your letter. Until we have completed such investi- 
gation as we shall consider necessary in order to 
advise the Corporation in the premises, and have 
rendered the requested opinion, the Board of Direc- 
tors of the Corporation will not be in a position to 
take action with respect to the demand contained in 
your letter. 


If you have any facts in your possession which, in 
your opinion, would justify the Corporation bring- 
ing suit against Mr. Howard Hughes or any of the 
other former directors of RKO Pictures Corpora- 
tion, in respect of the matters referred to in parn- 
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graphs (d) and (e) of your aforesaid letter, we 
will be pleased to know of them. 


Very truly yours, 
(Signed) 
CRAVATH, SWAINE & 
MOORE. 
Louis Kipnis, Esq. 
111 Broadway 
New York 6, N. Y. 


AA [48] 


s0p,@ 5 0057 MMO 


Louis Kipnis 
111 Broadway 
New York 6, New York 


October 31, 1952. 
Cravath, Swaine & Moore, 
15 Broad Street, 
New York 5, New York. 


re: RKO Pictures Corporation 
Gentlemen: 


I acknowledge with thanks receipt of your letter 
dated October 30, 1952, in the above-entitled mat- 
ter. 

You advise me therein that you have been re- 


quested to advise the Corporation as independent 
counsel with respect to the matters referred to in 
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iy emer of Ottoier 17 “~ “* anieng ovlier 
Cie *.”? 

May I request that you advise the corporation to 
furnish me with the result of any action taken by 
it im connection with the price agreed to be paid, 
or paid, for certain motion picture assets sold by 
Hughes Tool Company to RKO Radio Pictures, 
a wholly-owned subsidiary of the Corporation, all 
as described in the Proxy Statement for the Special 
Meeting of Stockholders to be held July 25, 1950, 
and concerning which transactions no further infor- 
mation appears to have been furnished to the stock- 
holders. 

Similarly will you furnish the same information 
relative to the motion picture, ‘‘The Outlaw.”’ 


In view of the fact that you are conducting an 
investigation, may I suggest that I be permitted to 
participate within the limitations, of course, of 
Section 113 of the Stock Corporation Law of the 
State of New York and Section 29 [49] of the Dela- 
ware Corporation Law. 

Assuring you of my cooperation, I remain, 


Very truly yours, 


C: Rko Pictures Corporation 
1270 Avenue of the Americas 
New York 20, New York 


LK :ms 


Duly verified. 
[Endorsed]: Filed March 4, 1953. [50] 


oe Eli B. Castleman, et al., 
[Title of District Court and Cause. ] 


NOTICE OF MOTION 


To Bernard Reich, 9441 Wilshire Boulevard, Bev- 
erly Hills, California, Attorney for Plaintiffs: 


Please take notice that the undersigned will bring 
the above Motion on for hearing before this Court 
in Courtroom No. 8, Post Office and Court House 
Building, Los Angeles, California, on the 13th day 
of April, 1953, at 10:00 a.m., or as soon thereafter 
as counsel can be heard. 


/s/ T. A. SLACK, 
Attorney for Defendant, 
Howard R. Hughes. 


Dated March 25, 1953. [52] 


[Title of District Court and Cause. ] 


MOTION 


The defendant, Howard R. Hughes, appearing 
herein specially and for this purpose only, moves 
the Court to dismiss the action or in lieu thereof 
to quash the return of service of summons on this 
defendant on the following grounds: 


(A) A copy of the summons was not personally 
served on this defendant. 


(B) <A copy of the summons was not left at this 
defendant’s dwelling house or usual place of abode. 
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(C) The Beverly Hills Hotel in Los Angeles, 
California, is not the usual residence or place of 
abode of this defendant and was not on March 6, 


1953, the date on which service was attempted on 
this defendant. 


(D) Since long prior to March 6, 1953, and at 
all times [53] material hereto this defendant has 
maintained his only residence and usual place of 
abode in Las Vegas, Nevada, and since establishing 
his residence in Nevada he has never returned to 
the State of California. 


In support of such Motion, there is attached 
hereto the affidavit of Howard R. Hughes. 


/s/ T. A. SLACK, 
Attorney for Defendant, 
Howard R. Hughes. [54] 


AFFIDAVIT 


State of Nevada, 
County of Clark—ss. 


Before me, the undersigned authority, on this day 
personally appeared Howard R. Hughes, known to 
me, who being by me duly sworn did upon oath 
state as follows: 


I became a resident of the State of Nevada long 
prior to March 6, 1953. Since becoming a resident 
of Nevada, I have never resided in the State of 
California nor maintained therein a_ residence, 
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dwelling house or place of abode, nor have I author- 
ized any person in California to accept service of 
summons in my behalf. 


/s/ HOWARD R. HUGHES. 
Sworn to and subscribed before me this 25th day 
of Manely 1953. 
‘ 


[Seal]  /s/ ELAINE LARSEN, 
Notary Public in and for 
Said County and State. 


My commission expires June 16, 1956. 


[Endorsed]: Filed March 25, 1953. [57] 


[ Title of District Court and Cause. ] 


MINUTES OF THE COURT—APRIL 138, 1953 


Present: The Hon. Ben Harrison, 
District Judge. 


Counsel for Plaintiffs: Bernard Reich. 


Counsel for Defendants: Guy Knupp for 
Deft. RKO Radio Pictures, Inc. 


Proceedings: 


For hearing (1) motion on behalf of deft. Howard 
R. Hughes, appearing herein specially, to dismiss 
this action, or in heu thereof to quash the return 
of service of summons on this defendant, pursuant 
to notice, motion, affidavit of Howard R. Hughes, 
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and memo. of points and authorities, filed March 
25, 1953; (2) motion on behalf of deft. RKO Radio 
Pictures, Ine., for an order, pursuant to Sec. 834 
of the Corporations Code of the State of California, 
requiring the plaintiffs to furnish security for rea- 
sonable expenses, including attorneys’ fees, which 
may be incurred by defendant, in connection with 
such action, including expenses for which said cor- 
poration may become liable pursuant to Sec. 830 of 
the Corporations Code of the State of Calif., ete., 
pursuant to notice, motion, affidavit of Roy W. 
McDonald, and reasons, points, and authorities, 
filed April 2, 1958. 


Attorney Reich makes a statement re continuance 
of said motions. 


Attorney Knupp makes a statement. 


It Is Ordered that cause as to hearing on motion 
(1) on behalf of deft. Howard R. Hughes, ete., is 
continued to April 27, 1953, 10 a.m. 


Court makes a statement and It Is Ordered that 
cause as to hearing on motion (2) on behalf of deft. 
RKO Radio Pictures, Inc., is continued to June 8, 
1953, 10 a.m. 

EDMUND L. SMITH, 
Clerk ; 

MURRAY E. WIRE, 
Deputy Clerk. [77] 
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MINUTES OF THE COURT—APRIL 27, 1953 


Present: The Hon. Ben Harrison, 
District Judge. 
Counsel for Plaintiffs: Bernard Reich. 
Counsel for Defendant Hughes: Raymond 
A. Cooke (of Texas), admitted specially 
for purpose of this case only, on motion 
of Atty. Reich. 


Proceedings: 


For hearing motion on behalf of deft. Howard R. 
Hughes, appearing herein specially, to dismiss this 
action, or, in lieu thereof, to quash the return of 
service of summons on this defendant, pursuant to 
notice, motion, affidavit of Howard R. Hughes, and 
Memo. of points and authorities, filed March 25, 
WE ey 

On motion of Attorney Reich It Is Ordered that 
Raymond A. Cooke, of Texas, is admitted to prac- 
tice in this Court for the purpose of this case only. 

Attorney Cooke makes a statement and requests 
a continuance. 

Attorney Reich makes a statement and consents 
to a continuance for hearing said motion. 

It Is Ordered that cause is continued to June 8, 
1953, 10 a.m., for hearing said motion. 


EDMUND L. SMITH, 
Clerk ; 


MURRAY E. WIRE, 
Deputy Clerk. [78] 
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[Title of District Court and Cause. ] 


STIPULATION 


It Is Hereby Stipulated, Consented to and Agreed 
by and between the attorneys for the plaintiffs and 
the attorneys for the defendant RKO Radio Pictures, 
Ince., that the notice of the attorneys for the plaintiffs 
dated May 11, 1953, to take the deposition of the 
defendant RKO Radio Pictures, Inc., by Howard 
R. Hughes on the 28th day of May, 1953, at 10:00 
a.m. at Room 214, California Bank Building, 9441 
Wilshire Boulevard, Beverly Hills, California, be 
and the same hereby is adjourned until July 27, 
1953, without prejudice to the right of the defend- 
ant RKO Radio Pictures, Ine., to move for an [79] 
order quashing said notice of deposition or, in the 
alternative, for an order directing that the deposi- 
tion of the defendant RKO Radio Pictures, Inc., 
by Howard R. Hughes be taken at the same time 
and place as the deposition of said Howard R. 
Hughes in an action pending in the Eighth Judicial 
District of the State of Nevada, in and for the 
County of Clark, entitled Eli B. Castleman and 
Marion V. Castleman, doing business as Wolverine 
Textile Company, and Louis Feuerman, plaintiffs, 
against J. Miller Walker, Francis J. O’Hara, Jr.; 
Howard R. Hughes, Noah Dietrich, Ned E. Depinet, 
Hughes Tool Company, RIO Pictures Corporation 
and RKO Radio Pictures, Inc., defendants. 


It Is Further Stipulated, Consented to and 
Agreed by and between such attorneys that the 
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return day and the submission of the motion here- 
tofore served by the defendant RKO Radio Pic- 
tures, Inc., upon the attorneys for the plaintiffs 
requesting from the Court an order, pursuant to 
Section 834 of the Corporations Code of the State 
of California, requiring the plaintiffs to give secur- 
ity for expenses which such moving defendant may 
incur in this action, be and the same is hereby ex- 
tended to August 10, 1953. 


It Is Further Stipulated, Consented to and 
Agreed by and between such attorneys that in 
accordance with Section 834(c) of the Corporations 
Code of the State of California, prosecution of this 
action shall be stayed until ten (10) days after the 
motion for security for expenses has been disposed 
of and that the time of the defendant RKO Pic- 
tures, Inc., to answer or move with respect to the 
complaint herein be and the same is [80] hereby 
extended until ten (10) days after such motion has 
been disposed of. 


Dated: May 22, 1953. 


By /s/ BERNARD REICH, 
LOUIS KIPNIS and 
LEO B. MITTELMAN, 


By /s/ LOUIS KIPNIS, 
Attorneys for Plaintiffs. 
MITCHELL, SILBERBERG & 
KNUPP, 
By /s/*GU Y°RNUPE 


vs. Howard Hughes, ete., et al. r) 
DONOVAN, LETSURE, 
NEWTON & IRVINE, 


By /s/ ROY W. McDONALD, 
Attorneys for Defendant, 
RKO Radio Pictures, Ine. 


It Is So Ordered: May 25, 1953. 
/s/ BEN HARRISON, 


Judge. 


[Endorsed]: Filed May 25, 1953. [81] 


[Title of District Court and Cause. ] 


MINUTES OF THE COURT—JUNE 8, 1953 


Present: The Hon. Ben Harrison, 
District Judge. 


Counsel for Plaintiffs: No appearance. 


Counsel for Defendants: Raymond A. 
Cook (Houston, Texas), of counsel for 
deft. Howard R. Hughes. 


Proceedings : 


For hearing motion on behalf of defendant How- 
ard R. Hughes, appearing specially, to dismiss this 
action, or in lieu thereof, to quash the return of 
service of summons on this defendant, pursuant to 
notice, motion, affidavit of Howard R. Hughes, and 
memo. of points and authorities, filed March 25, 
19a. 
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Attorney Cook makes a statement. 


It Is Ordered that said motion to dismiss is 
granted; counsel for said deft. Hughes to prepare 
and serve form of order and present same for 
signature. 

EDMUND L. SMITH, 
Clerk; 


By MURRAY E. WIRE, 
Deputy Clerk. [82] 


In the United States District Court, Southern 
District of California, Central Division 


No. 14,848-BH 


ELI B. CASTLEMAN and MARION V. CAS- 
TLEMAN, Doing Business as WOLVERINE 
TEXTILE COMPANY, and LOUIS FEUER- 
MAN, 

Plaintiffs, 
vs. 


HOWARD R. HUGHES, RKO PICTURES COR- 
PORATION, RKO RADIO PICTURES, 
INC., and THE CHASE NATIONAL BANK 
OF THE CITY OF NEW YORK, 


Defendants. 
ORDER 


On the 8th day of June, 1953, came on to be heard 
the motion of defendant, Howard R. Hughes, to 
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dismiss the action, or in lieu thereof to quash the 
return of service of summons; and it appearing to 
the Court by uncontroverted affidavit that the de- 
fendant, Howard R. Hughes, became a resident of 
the State of Nevada long prior to the period ma- 
terial hereto, 


It is, therefore, Ordered and Decreed that the 
return of service of summons as to the defendant, 
Howard R. Hughes, be and the same is hereby 
quashed. 


It further appearing to the Court by the record 
in this action that there is another action pending 
in the State of Nevada [83] in which the same 
plaintiffs herein are the plaintiffs, and in which 
additional necessary defendants are joined, with all 
parties properly before the Court; that such action 
is being actively prosecuted before that Court: and 
that the relevant Nevada Rules of Civil Procedure 
are identical with the Federal Rules of Civil Pro- 
cedure governing actions of this type, 


It is, accordingly, further Ordered and Decreed 
that this action be, and the same is hereby dismissed 
without prejudice, the taxable costs of court exclu- 
sive of attorneys’ fees to be adjudged against the 
plaintiffs in the within action. 


Entered this 26th day of June, 1953. 


/s/ BEN HARRISON. 
United States District Judge. 
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Approved as to Form: 


/s/ LOUIS KIPNIS, 


HENRY HERZBRUN, 
Attorneys for Plaintiffs. 


/s/ T. A. SLACK, 


/s/ RAYMOND A. COOK, 
Attorneys for Defendant, 
Howard R. Hughes. 


/3/ ROY W. McDONALD, 


/s/ GUS, 
Attorneys for Defendant, 
RKO Radio Pictures, Ine. 


[Endorsed]: Filed June 26, 1953. 
Docketed and entered June 26, 1953. [84] 


[Title of District Court and Cause. | 


MOTION TO VACATE ORDER OF DISMISSAL 
DATED JUNE 26, 1953 


Plaintiffs move to vacate the Order of Dismissal 
dated June 26, 1953, on the following grounds: 

1. The Order purports to afford relief beyond 
that which was applied for by, and is different in 
kind from the demand in, the motion or motions. 

2. The Order purports to be wider in scope and 
affords relief beyond that which was directed by 
minute order. 
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3. The defendants failed to comply with the said 
minute order in that plaintiffs’ attorneys were not 
served with any proposed order. 

4. Defendants did not comply with Local Rule 
We). 

Dd. Justice requires the vacation of the said [86] 
Order. 

The motion will be based on the following: 

1. ‘The records and files of this Court. 

2. ‘The Notice of Hearing herein. 

3. Plaintiffs’ Memorandum of Points and Au- 
thorities. 

4, An affidavit of Bernard Reich to be filed 
within the time fixed by the Rules. 


Dated: August 11, 1953. 


/s/ BERNARD REICH, 
Attorney for Plaintiffs. [87] 


[Title of District Court and Cause. ] 


NOTICE OF HEARING 


To the Defendants and to Their Attorneys, and to 
Louis Kipnis and Leo B. Mittelman, Esgqs.: 


Please T'ake Notice that the within Motion will 
be heard by the above-entitled Court, United States 
District Judge Ben Harrison, in his courtroom in 
the Federal Post Office and Court House Building, 
Los Angeles, California, at 10 a.m., or as soon there- 
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after as counsel can be heard, on the 5th day of 
October, 1953. 


Dated: August 11, 1953. 


/s/ BERNARD REICH, 
Attorney for Plaintiffs. 


[Endorsed]: Filed August 17, 1953. [88] 


[Title of District Court and Cause. ] 


AFFIDAVIT OF BERNARD REICH IN SUP- 
PORT OF MOTION TO VACATE ORDER 
OF DISMISSAL MADE JUNE 26, 1953 


State of California, 
County of Los Angeles—ss. 


Bernard Reich, being first duly sworn, deposes 
and says: 


1. I am local attorney of record for the plain- 
tiffs in the above-entitled action. 


2. (a) Louis Kipnis and Leo B. Mittelman, 
whose address is 111 Broadway, New York 6, New 
York, are New York attorneys who appear with me 
as attorneys for the plaintiffs, although they are 
not licensed to practice in the State of California 
and have not been admitted for the purposes of 
this case. 


(b) Donovan, Leisure, Newton & Irvine of 2 
Wall Street, New York 5, New York, have appeared 
in this action as [96] attorneys for defendant RKO 
Radio Pictures, Inc. 
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(c) Thomas A. Slack of 7000 Romaine Street, 
Hollywood 38, California, and Raymond A. Cook 
of Texas, have appeared as attorneys for the de- 
fendant Howard R. Hughes. 

(d) Mitchell, Silberberg & Knupp of Los An- 
geles have appeared as attorneys for the defendant 
RIKO Radio Pictures, Ine. 


3. On Saturday, December 13, 1952, I received 
a telephone call from New York from Messrs. 
Kipnis and Mittelman retaining me to file suit in 
behalf of the plaintiffs. On Monday, December 15, 
1952, I filed this suit. 


4. Mr. Kipnis had previously filed a similar suit 
in the Supreme Court of the State of New York 
and there was pending before New York Supreme 
Court Justice Henry Clay Greenberg Mr. Kipnis’ 
motion for the appointment of a receiver. 


5. On December 26, 1952, I read in the trade 
papers and learned for the first time that plaintiffs 
had filed a derivative action in the state court in 
Las Vegas, Nevada. I was not informed by Messrs. 
Kipnis and Mittelman of their intentions to file 
such suit. 


‘ 
6. (a) On January 27, 1953, a local trade paper 
reported that the motion in New York for the 
appointment of a receiver had been withdrawn. 
Attached hereto and marked Exhibit ‘‘A’’ is a true 
copy of the said article purporting to recite the 
proceedings before Mr. Justice Greenberg. 


(b) The motion for the appointment of a re- 
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ceiver was withdrawn in New York not only without 
my consent but without my knowledge or prior con- 
sultation. 


7. Upon information and belief the original 
complaint filed here, except for jurisdictional alle- 
gations, is identical with the New York and Nevada 
complaints. However, the amended [97] complaint 
in this action introduced many additional issues. 


8. (a) On or about February 4, 1953, I received 
a notice from the Court that the action had been 
placed on the calendar pursuant to Rule 16 for 
Monday, February 9, 1953. 


(b) On February 5, 1953, I wrote to Judge 
Harrison asking his indulgence until I had an 
opportunity to confer with New York counsel per- 
sonally in New York City. I received notice from 
the clerk that the hearing scheduled for February 
9th had been continued to March 2, 1953. 


(c) I conferred with New York counsel and it 
was agreed that the complaint would be amended 
and service made. I so informed Judge Harrison 
on March 2, 1953. 


9. (a) The amended complaint herein was filed 
on March 4, 1953, and service was thereafter made 
on the defendant Howard R. Hughes at the Beverly 
Hills Hotel and on RKO Radio Pictures, Inc., at 
its Los Angeles studio. The defendant RKO Pic- 
tures Corporation refused to submit to process on 
the ground that it was not doing business in Cali- 
fornia. 
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(hb) The defendant RKO Radio Pictures, Ine., 
was served not only with process but with a Notice 
of the Taking of the Deposition of its officer and 
employee, the defendant Howard R. Hughes. 


10. With respect to the Nevada action, I learned 
that Mr. Hughes had submitted himself to the juris- 
diction in Nevada as did the defendant RKO Pic- 
tures Corporation, notwithstanding it did no more 
business in the State of Nevada than it did in the 
State of California. I learned for another [98] 
thing that Nevada has no security Jaw such as may 
be available to defendants in the State of California. 
From the U. 8S. Marshal I learned that Mr. Hughes 
had purported to renounce his Beverly Hills resi- 
dence for Las Vegas, Nevada, apparently between 
the time this action was filed and the complaint was 
amended and served at the Beverly Hills Hotel, and 
shortly before he accepted service of process in the 
Nevada action. 


11. Messrs. Kipnis and Mittelman, by letter and 
by telephone, importuned me and instructed me to 
withdraw the Notice of Mr. Hughes’ deposition. I 
told them that the deposition was necessary on the 
issue of any application for security. They both 
assured me that no such motion would be made 
and if made they would consider it an act of bad 
faith and that I would then be free to notice Mr. 
Hughes’ deposition. I complied with their request ; 
but soon thereafter was served with two sets of 
motion papers, one in behalf of the defendant 
Howard R. Hughes to quash the service on him on 
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the ground that he was not at the time of purported 
service a resident of Beverly Hills, California, but 
had removed to Las Vegas, Nevada. The second was 
a motion in behalf of the defendant RKO Radio 
Pictures, Inc., for security pursuant to the Cor- 
porations Law of the State of California. It is 
significant that Mr. Hughes’ motion to quash does 
not give the date when he removed to Las Vegas, 
Nevada. 


12. Both motions were made returnable April 
13, 1953. 


13. On April 3, 1953, I noticed Mr. Hughes’ 
deposition for April 9, 1953, four days before the 
return date of the defendants’ said motions. 


14. Again Messrs. Kipnis and Mittelman impor- 
tuned me to withdraw the notice of Mr. Hughes’ 
deposition. I did so when the defendants agreed to 
put Hughes’ motion to quash process [99] over to 
April 27, 1953, and RKO’s motion for security over 
to June 8, 1953. 


15. The difference between New York counsel 
and myself at this point was centered on my opinion 
that I could not resist the motion for security with- 
out taking the deposition of Mr. Hughes, and that 
if I was going to take the deposition of Mr. Hughes 
I should examine him on all points, including his 
residence. New York counsel wished me to default 
on the motion to quash service on Mr. Hughes and 
not to take the deposition of Mr. Hughes. As to 
the motion for security, they took no position. 
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16. On April 22, 1953, Mx. Kipnis wrote me and 
instructed me to default on Mr. Hughes’ motion to 
quash returnable April 27, 1953, and sent a copy 
of this letter to the Court. 


17. ‘The letter contains a denial of certain facts 
alleged by me in my letter of April 20th to Mr. 
Mittelman. As my letter contains matters which 
must remain confidential, unless ruled otherwise by 
the Court, I cannot in this affidavit refute the whole 
of Mr. Kipnis’ letter, a copy of which went to the 
Court. 


iss aerior to the return date ef April 27, #953, 
however, I met with one of the attorneys for Mr. 
Hughes who agreed that the motion should go over 
to June 8th. This was approved by Judge Harrison 
on April 27th, although the Court referred to Mr. 
Kpnis’ letter instructing me to default. My duty 
to my clients prevented me from laying the entire 
matter before the Court. I merely stated to Judge 
Harrison that there was a difference between New 
York counsel and myself and that I hoped to have 
it resolved before June 8th. 


19. In the meantime, at the instance of Messrs. 
Kipnis and [100] Mittelman, on May 22, 1953, I 
entered into a stipulation with Mr. Guy Knupp of 
Mitchell, Silberberg G Knupp and Mr. Roy W. 
MeDonald of Donovan, Leisure, Newton & Irvine, 
attorneys for defendant RKO Radio Pictures, Inc., 
which continued the motion for security to August 
10, 1953, and continued Mr. Hughes’ deposition to 
July 27, 1953. It was also arranged that the plain- 
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tiffs would default on the motion to quash service 
of process on Mr. Hughes. 


20. Pursuant to the understanding I did not 
appear on the return date of the motion to quash 
the service of process on Mr. Hughes. 


21. On June 27, 1953, I received from the clerk 
of the court notice that ‘‘Order to quash service of 
summons and dismissing action has been docketed 
and entered.’’ On or about June 29th I checked the 
docket and found an entry which although ambigu- 
ous indicated that the action had been dismissed 
against the defendant Hughes only. However, I 
brought the matter to the attention of the Chief 
Deputy Clerk, Mr. Theodore Hocke, who stated that 
he would take the matter up with Judge Harrison’s 
clerk and have the docket corrected. 


22. I knew nothing and thought nothing more 
of the matter until I received a telephone call on 
July 14, 1953, from an attorney in the office of 
Mitchell, Silberberg & Knupp, who asked me did 
I consider that the order in this case dismissed the 
action against all of the defendants. Thinking that 
he was referring to the minute order, I said ‘‘no”’ 
and that I had straightened the matter out in the 
elerk’s office; whereupon counsel read to me the 
order of this Court dated June 26, 1953. This order 
does indeed dismiss the action against all of the 
defendants, but it was made without my knowledge 
or consent. 


23. On or about July 16, 1953, I received a copy 
of the [101] order made June 26th. This was the 
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first I ever saw of the order. I would comment on 
that order as follows: 


(a) It was apparently prepared by the attor- 
neys for Mr. Hughes as their name and address 
appear at the head of the document. Neither Mr. 
Slack nor Mr. Cook appeared for anyone other than 
Hughes and yet the order dismisses the action 
against all defendants. 


(b) While the recitals are to the effect that 
there is another action in Nevada between the same 
parties, that the Nevada action is heing actively 
prosecuted, and that the relevant Nevada rules are 
identical with the federal rules, there is no recital 
that the issues are the same. The fact is that the 
issues are not the same. I have been informed by 
Mr. Kipnis, and therefore allege on information 
and belief, that the additional allegations made in 
the amended complaint here have not been added 
to the Nevada action. 


Impheit in the order submitted is that trial in 
the Nevada State Court is preferable to the Cah- 
fornia Federal Court. This would seem contrary 
to the fact when it is considered that all the records 
are in California and that most of the important 
witnesses are here. As indicated later in this affi- 
davit, Mr. Kipnis came to California to take depo- 
sitions in connection with the Nevada action. Here 
he took the depositions of such important witnesses 
as Dore Schary, N. Peter Rathvon, Jerry Wald, 
Norman Krasna, Sid Rogell, Sam Bischoff. Jack 
Skirball and Frank Ross. [102] 
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(c) The order is approved as to form for the 
plaintiffs by Louis Kipnis, not the responsible local 
attorney, and a person not admitted to practice in 
this state or for the purposes of this action. 


(d) There is a space for the approval of Mr. 
Henry Herzbrun, purportedly one of the attorneys 
for plaintiffs. My. Herzbrun did not give his con- 
sent or approval to the order because he also is not 
attorney of record for the plaintiffs. 


(e) There is no space for my approval, notwith- 
standing to the knowledge of all defendants I was 
the only local attorney of record for the plaintiffs, 
and the only one authorized to sign any proposed 
order. The Court’s attention is respectfully referred 
to all previous stipulations and orders made herein. 
All of them provide for and bear my signature. In 
fact on one occasion, and at the instance of the 
attorneys for the defendant RKO, Mr. Kipnis 
signed a stipulation withdrawing one of the notices 
for Mr. Hughes’ deposition without my knowledge 
or consent; but on the insistence of Mitchell, Silber- 
berg & Knupp the stipulation was presented to me 
for my signature. 


24. Prior to June 26th there were negotiations 
between Messrs. Kipnis and Mittelman on the one 
hand and myself on the other to the end of having 
Mr. Herzbrun substituted in my place. 


25. On May 18, 1953, Mr. Mittelman wrote me 
for the first time that it was never his intention 
to let the security motion go by default and that 
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he and Mr. Kipnis were stipulating to a ‘‘simul- 
taneous adjournment of the security motion plus 
the [103] notice of taking of deposition of Hughes, 
al subject to Court approval and without prej- 
udice.’’?’ Mr. Mittelman wrote me further that ‘if 
the stipulation adjourning the ‘security’ motion and 
the deposition come in before you are formally sub- 
stituted, won't you please sien it. If it comes in 
after you are substituted, then, of course, we will 
have Herzbrun sign it, and we have so written him.”’ 


26. Not having heen substituted by May 22, 1953, 
I entered into the stipulation with the attorneys for 
the defendants as already set forth, and which con- 
tinued Mr. Hughes’ deposition to July 27, 1953, and 
the motion for security to August 10, 1953. 


27. However, I wrote to Mr. Mittelman that T 
was happy with his decision finally to go forward 
and proposed that my substitution be effeetuated in 
a formal writing between us which could he filed 
in New York, Nevada and California. 


28. I asked My. Mittelman in that letter for a 
commitment that he would press vigorously in 
Nevada the charges made here in California. IT 
advised him that should he want my evidence and 
my help I gladly offered it. 

29. J wrote this letter May 19, 1953, and never 
received a reply. 

30) 7On June 26, 1953, I read m the Press and 


learned for the first time that at the instance of 
Myr. Herzbrun subpoenaes were issued out of the 
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California Superior Court calling for the deposi- 
tions of various persons in connection with the 
Nevada action. I wrote to Messrs. Kipnis and Mit- 
telman on the same date that I considered these 
steps as in breach of our relationship, and asked 
that they forward to me immediately the agreement 
of substitution. 


31. On July 18, 1953, Myr. Kipnis visited me at 
my office. [104] Not once in that conversation did 
Mr. Kipnis tell me that the action had been dis- 
missed. On the contrary our conversation was 
premised on the prosecution of the California action. 


32. I want to emphasize that notwithstanding 
the attorneys for the defendants at all times knew 
that I was local attorney of record, I was never 
advised by any of them of the contemplated dis- 
missal of the action against all defendants. It would 
seem, however, that counsel for the defendants were 
informed of a proposed substitution of Mr. Herz- 
brun and myself. This accounts for the place on 
the proposed order for Mr. Herzbrun’s signature ; 
and although Mr. Herzbrun refused to sign, not 
being the local attorney of record, counsel for the 
defendants nevertheless submitted the proposed 
order to the Court. 


33. Nor do I wish to stand on any technical 
defects in the order submitted by the defendants. 
Had the order been served on me as the minute 
order of this Court made on defendant Hughes’ 
motion to quash directed, I would not have con- 
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sented to it. This is a stockholders’ derivative 
action and T consider that my duties to the Court 
and to the stockholders transcend my duty to New 
York counsel. This paramount duty would have 
prevented me from consenting to a dismissal of this 
action against any and all of the defendants. If 
ealled upon by the Court I will give my reasons 
under oath. I say only at this time that this action 
should not be dismissed and that this Court should 
retain jurisdiction pending the outcome of the state 
action in Nevada. 


34. I am concerned only with the best interests 
of the stockholders and with my duty as an officer 
of this Court. The difficulty here does not truly 
arise by reason of any controversy among the attor- 
neys for the plaintiffs. Essentially it arises from 
the imposition of defendants’ will on [105] plain- 
tiffs’ New York lawyers against the public interest 
and against the interests of the scattered and pro- 
cedurally impotent thousands of small RKO stock- 
holders. It is they who look to this Court for 
justice and protection. 


/s/ BERNARD REICH. 


Subseribed and sworn to before me this 9th day 
of September, 1953. 
[Seal] /s/ HELEN SPARKMAN, 
Notary Public in and for the County of Los An- 
geles, State of California. [106] 
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(Article Appearing in Variety on 
January 27, 1953.) 


‘‘Drop RKO Receivership Suit; Lawyer Disclaims 
Special ‘Consideration.’ 


‘‘New York, Jan. 26—A petition of three RKO 
Pictures minority stockholders seeking to place the 
company in temporary receivership was withdrawn 
today at a hearing before Supreme Court Justice 
Henry Clay Greenberg. Explaining his move to 
the court, stockholders’ attorney Louis Kipnis said 
he decided not to press the application on the basis 
of affidavits submitted by various parties concerned. 
These papers pointed out the RKO board is now 
reconstituted compared with the situation last No- 
vember, when only two directors were in office. 


‘‘Before granting the withdrawal, Justice Green- 
berg expressed considerable surprise at the latest 
development. ‘Isn’t this an extraordinary termi- 
nation of a motion?’ the court asked Kipnis. ‘Affi- 
davits of some 40-odd pages,’ the jurist added, ‘were 
handed me last November. These need some ex- 
planation in the light of the seriousness of the 
appucanon, ~ * *’ 


‘‘Ordering Kipnis to take the stand, Greenberg 
then asked the witness if either he or his clients had 
accepted or been promised any ‘consideration’ to 
enter the withdrawal. Kipnis made a stout denial, 
and testified the step had been taken ‘freely and 
without any promises.’ 


vs. Howard Hughes, ctc., et al. a 


‘“Receivership petition was part of a derivative 
stockholders’ suit brought against RKO last Nov. 
13 by Eli B. Castleman, Marion V. Castleman, who 
hold 2,500 shares, and Louis Feuerman, holder [107] 
of 25 shares. Also named defendants were Howard 
Hughes and several subsidiaries. Complaint gen- 
erally charges ‘waste and mismanagement.’ In ad- 
dition, it is asked that Hughes be compelled to make 
an accounting. 


‘Although the receivership motion is now discon- 
tinued, Kipnis emphasized the suit proper will be 
pressed. Actual withdrawal of the receivership 
petition was accomplished by stipulation entered 
into between Kipnis and RKO attorneys. It with- 
draws the motion ‘without prejudice and without 
costs.’ 


‘Among those attending the 10-minute hearing 
were Albert R. Connelly of Cravath, Swaine & 
Moore, RKO’s rep, and Isidor Kresel. Latter was 
there as an observer for David J. Greene, Wall 
Street broker, who has substantial holdings in 
RKO.”’ 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed September 10, 1953. [108] 
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MOTION TO APPEAR AS 
AMICUS CURIAE 


Raymond A. Cook, a licensed attorney at law in 
the State of Texas, heretofore permitted by this 
Honorable Court to appear in the above-captioned 
action on behalf of the defendant, Howard R. 
Hughes, hereby respectfully moves the Court for 
leave to appear before this Court as an amicus 
curiae for the purpose solely of presenting to the 
Court certain matters of fact which may be of in- 
terest to the Court upon a hearing of the recently filed 
‘‘Motion to Vacate Order of Dismissal, Dated June 
26, 1953’’; and subject to the Court’s action in per- 
mitting or denying such appearance the annexed 
affidavit is respectfully submitted for this Court’s 
consideration. 


/s/ RAYMOND A. COOK. [111] 


[Title of District Court and Cause. ] 


AFFIDAVIT 
State of Texas, 
County of Harris: 


Raymond A. Cook, being first duly sworn, deposes 
and says: 
I. 
T am a licensed attorney at law with my residence 
and office in Houston, Harris County, Texas. On 
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April 27, 1953, I was granted leave by the Honorable 
Ben Harrison, before whom the above-captioned 
action was pending, to appear specially in the action 
on behalf of the defendant, Howard R. Hughes; and 
pursuant to such leave did appear for the purpose 
of presenting and arguing on June 8, 1953, a motion 
to dismiss or in the alternative to quash service of 
process on Mr. Howard R. Hughes. The matters 
contained in this affidavit relate to the circumstances 
at such appearance and the order entered by this 
Court on June 26, 1953. 


Sal 

On April 27, 1953, this Honorable Court in cham- 
bers stated that he saw no reason for this case to be 
continued on [112] his docket when the same con- 
troversy was going forward in another Court. On 
that same day in open court Mr. Bernard Reich, 
then the attorney of record for plaintiffs, in re- 
sponse to a direct inquiry from this Court stated 
that by June 8, 1953, ‘‘all differences with Mfr. 
Kipnis will have been resolved.’’ 


IDOE 

Thereafter T. A. Slack, the attorney of record 
for Howard R. Hughes, received the letter dated 
May 11, from Louis Kipnis, which is annexed to 
the affidavit as Exhibit A, such letter advising Mr. 
Slack that the authority of Bernard Reich had been 
revoked and cancelled and that a new attorney was 
being substituted in his place. Shortly thereafter 
he was advised that Mr. Henry Herzbrun, a heensed 
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attorney at law of Los Angeles, California, had been 
appointed as the local attorney of record in place of 
Mr. Reich. 

IV. 

On June 8, 1953, the defendant’s Motion to Dis- 
miss or in the Alternative to Quash Service of Proc- 
ess came on for hearing before this Court. No at- 
torney appeared for the plaintiffs. This Honorable 
Court indicated from the bench his decision to sus- 
tain the motion. The undersigned attorney then in- 
quired of the Court if the order should be prepared 
as a dismissal of the action or merely quashing of 
service of process, whereupon the Court asked if in 
ecounsel’s opinion the motion was broad enough to 
permit a dismissal. The undersigned, being then and 
now confident that the motion was sufficient to per- 
mit dismissal within the Court’s inherent discretion- 
ary power, so stated to the Court but at the same 
time expressly pointed out that no attorney for the 
plaintiffs was present and the plaintiffs had not pre- 
viously indicated a willingness to dismiss the action. 
Whereupon this Court directed that the order be 
prepared as a dismissal and submitted to opposing 
counsel for their approval. [113] 


V. 

Thereafter on June 9, 1953, the order in sub- 
stantially the form as ultimately entered by the 
Court was presented to Mr. Louis Kipnis by the 
letter, a copy of which is annexed to this affidavit as 
Exhibit B. In view of the statement in open court 
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by Bernard Reich that his differences with Mr. 
Kipnis would be resolved by June 8, 1953, and in 
view of the letter referred to above as Ixhibit A 
announcing the termination of his authority, no 
copy of the letter or order was sent to Mr. Reich; 
but a copy was sent to Mr. Henry Herzbrun, the 
new local attorney. Mr. Herzbrun then informed the 
undersigned that Bernard Reich was refusing to ex- 
ecute a written substitution of attorneys but that 
under the local rules a dismissal of this kind could 
be presented with the form endorsed only by the 
leading counsel. The order was then delivered to the 
Court either by Mr. Herzbrun or by the RKO at- 
torneys. Such action in the opinion of the under- 
signed attorney constituted full compliance with this 
Court’s local rules and in particular with Rule 7A 
and Rule 1 (e) (3). 
VE 

The undersigned is familiar with the pre-trial dep- 
ositions which have been taken by the plaintiffs 
in the Nevada action. To date seventeen depositions 
have been taken, including most of the parties or 
witnesses with personal knowledge of the eireum- 
stances or transactions suggested by the pleadings. 
Notice has been delivered under the Nevada rules 
to take the oral deposition of Mr. Howard R. 
Hughes on September 28, 1953, in Las Vegas, 
Nevada. The case is set for trial on its merits on 
January 5, 1954. No reason is known why the ease 
will not proceed at that time to final judgment as to 
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all matters in controversy among the parties before 
the Court. [114] 
VII. 

The undersigned has read the affidavit of Bernard 
Reich which was filed with the motion to vacate and 
has been informed of certain statements made by 
My. Reich to the trade press in apparent explanation 
of his affidavit. There are serious inaccuracies in 
both but it is neither becoming nor necessary to con- 
fuse this record with immaterialities. However, it is 
appropriate for me to state and I do hereby state 
as a fact that in no sense have Howard R. Hughes 
or his attorneys ‘‘imposed their will’’ upon the at- 
torneys for plaintiffs or in any way sought any col- 
lusive advantage in the Nevada action. Further- 
more, this Court should be aware that upon the 
first hint of dissidence from Mr. Reich the under- 
signed in good faith sought to inquire of him the 
reasons for his attitude. In response to such inquiry 
Mr. Reich refused to discuss the matter and referred 
the undersigned to Mr. Clore Warne, an attorney of 
Los Angeles, California, whom Mr. Reich identified 
as the attorney whom he had retained ‘‘to protect his 
interest in the matter.’’ 


Valier 
This affidavit is submitted by the undersigned 
solely as an amicus curiae and not on behalf of 
Howard R. Hughes, on whom no service of process 
has been perfected. However, in the Court’s dis- 
cretion and at its direction the undersigned is pre- 
pared to present such further matters of fact or 
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Jaw as may be material to a disposition of the pend- 
ing motion. 
/s/ RAYMOND A. COOK. 


_ SsSubseribed and sworn to before me on the 18th 
day of September, 1953. 


[Seal] /8/ VIRGINIA CAMPBELL, 
Notary Public in and for 
Harris County, Texas. [115] 


EXHIBIT A 
(Copy) 

Louis Kipnis 

Attorney & Counselor at Law 
111 Broadway, New York 6, New York 
Worth 2-3100 
May 11, 1958. 

Thomas A. Slack, Esq., 
7000 Romaine Strect, 
Hollywood 38, California. 


Re: Castleman v. Walker (California Case). 


Dear Mr. Slack: 


Please be advised that by letter dated and mailed 
May 7, 1953, my associate and I revoked and ean- 
celled whatever authority we had heretofore granted 
to Bernard Reich, Esq., of 9441 Wilshire Boulevard, 
Beverly Hills, California, in the above matter. We 


64 Eli B. Castleman, et al., 


also requested that he do nothing further in the 
case and that we were arranging for a new attorney 
to be substituted in his place. 


Very truly yours, 


/s/ LOUIS KIPNIS. 
LK :ms [116] 


(Copy) 
EXHIBIT B 


June 9, 1953. 


Mr. Louis Kipnis, 
111 Broadway, 
New York 6, New York. 


Re: Castleman, et al., vs. Hughes, et al. 
Dear Mr. Kipnis: 


Yesterday in the above action I urged the motion 
of Mr. Hughes to dismiss or in the alternative to 
quash summons. Apparently on your authority My. 
Herzbrun did not appear, nor did Mr. Reich, and the 
Court granted the motion. 


The Court specifically inquired if the motion was 
in sufficient form to permit an order of dismissal of 
the entire action. You will recall the Court’s pre- 
vious comments that there was no justification for 
this suit ‘‘cluttering up’’ his docket with the same 
plaintiffs prosecuting a similar action in Nevada. 
I submitted to the Court that our motion was suf- 
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ficient, but pointed out that the plaintiffs in acqui- 
escing in a quashing of service were not necessarily 
agreeing to a dismissal. However, the Court directed 
that the order be prepared to cover a dismissal, and 
enclosed herewith is the form of order which T am 
presenting. 


From our various conversations, and from the cur- 
rent activity in the Nevada action, I gather that 
with the quashing of the Hughes service there is no 
longer any reason for keeping the California action 
on the docket. However, you may wish to modify or 
enlarge the recitations; and if so, I suggest that you 
retype the order in your amended form and re- 
circulate it for signatures. 


Yours very truly, 
/s/ RAYMOND A. COOK. 


CC: Henry Herzbrun, 
Guy Knupp, 
Roy W. MeDonald, 
(ese slack. 


[Endorsed]: Filed September 21, 1953. [117] 
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REPLY AFFIDAVIT OF BERNARD REICH 
IN OPPOSITION TO MOTION AND AFFI- 
DAVIT OF RAYMOND A. COOK AS 
AMICUS CURIAE 


State of California, 
County of Los Angeles—ss. 


Bernard Reich, being first duly sworn, deposes and 
Says: 


Raymond A. Cook is no friend of the Court. He 
appeared in this action as one of the attorneys for 
the defendant Howard R. Hughes. He cannot, there- 
fore, act as amicus curiae. (See Memorandum sub- 
mitted herewith.) 


I will answer the affidavit of Mr. Cook using the 
same paragraphing: 

I. 

Defendant Howard R. Hughes did move to dis- 
miss the action [as against him], or in heu thereof 
to quash service on him on grounds which went to 
the service and not to the [147] dismissal of the 
action. The motion could only have been construed 
as a motion to quash the service, or at best a motion 
to dismiss the action as against the defendant 
Hughes. No motion was made by any other defend- 
ant for a dismissal of the entire action. Further- 
more, the motion by Mr. Hughes was made at a 
time when there was an outstanding stipulation for 
the taking of his deposition and for the hearing of 
a motion for security. 
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Mr. Cook admits that plaintiffs were unwilling to 
dismiss the action (His Affidavit, Paragraph IV, 
page 2). 

a 

I knew of no conference on April 27, 1953, in the 

judge’s chambers. 


I did say in open court that T would resolve all 
differences with Mr. Kipnis by June 8, 1953. T said 
this in support of my request for a continuance of 
the motion from April 27th to June 8th. Mv dif- 
ferences with Mr. Kipnis were resolved in that 
while the motion to quash service was not to be op- 
posed, the motion for security would be, and the 
action prosecuted. 


1O0U 

I did not receive a copy of the letter dated Mav 
1ith from Mr. Kipnis to Mr. Slack. IT did not ad- 
vise either Mr. Slack or Mr. Cook that I would be 
substituted out of the case. To the contrary, I told 
Mr. Cook before and after May 11th, that I would 
see to it that the Court was advised of all the facts 
in this case before I was substituted out of it. Mr. 
Cook and Mr. Slack knew after May 11th. the date 
of the so-called revocation of authority, that I was 
acting for the plaintiffs. They and every defendant 
knew that it was I who signed the stipulation dated 
May 22, 1953, more than ten days after the [148] so- 
ealled letter of revocation of authority. Moreover I 
talked to Mr. Cook just prior to June 8th, telling 
him that I might or might not appear on June Sth, 
and that in any event [ was not opposing the motion 
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to quash service or Mr. Hughes. Mr. Slack and Mr. 
Cook at all times knew that I would oppose any dis- 
missal of this action so long as I was attorney of 
record. 

IV. 

Notwithstanding the Court’s direction that an 
order be prepared and submitted to opposing counsel 
for their approval, I never received any such pro- 
posed order, nor was I even informed that such an 
order was contemplated. Instead the proposed order 
was submitted to Mr. Henry Herzbrun, not an at- 
torney of record; and when he refused to sign for 
that reason, the order was never submitted to me or 
to any local counsel but was presented to the Court 
with Mr. Herzbrun’s signature absent. I have been 
advised and therefore allege that no explanation was 
made to the Court as to why neither I nor Mr. Herz- 
brun gave their so-called approval. 


ve 

I do not know what Mr. Herzbrun advised when 
the proposed order was submitted to him. I know 
only that Mr. Herzbrun did not telephone me about 
the matter. I know also that Mr. Herzbrun knew 
that I was still local attorney of record and I am 
most anxious to see an affidavit from Mr. Herzbrun 
that he informed Mr. Cook that my signature was 
not necessary. As to Mr. Cook’s opinion that he 
complied with the Rules of this Court, I say only 
that Mr. Cook is not admitted to practice in this 
Court, except for this case. I say also that there is 
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no explanation to this Court as to why I was not 
informed of what was taking place unless it was 
that the defendants and [149] their counsel did not 
want the Court to learn the true facts. 


VI. 
No answer required. 


VIL. 

Mr. Cook’s statement that there are serious in- 
accuracies In my papers is without value in the 
absence of specificity. Mr. Cook states further that 
at the first hint of dissidence he in good faith in- 
quired of me of the reasons for my attitude. He 
fails to state when this was. The facts are that Mr. 
Cook’s inquiry was made on or about July 16, 1953, 
following my letter dated July 15, 1958, and de- 
livered on that date to the attorneys for RKO as 
follows: 


‘*Delivered by Hand 
“uly WS, Meas. 


“Mitchell, Silberberg & Knupp and 
“Roy W. McDonald, Esq., 

‘*6399 Wilshire Boulevard, 

‘‘Los Angeles 48, California. 


‘Re: Castleman v. Hughes, 
DC Cal. 14848-BH. 


‘‘Gentlemen: 


‘“‘T learned for the first time vesterday, from 
your Mr. George Benedict, of the formal order made 


70 Eli B. Castleman, et al., 


June 26, 1953, in the above matter dismissing the 
action against all parties. 

‘“‘This order was presented to Judge Harrison 
without my knowledge or consent, and notwithstand- 
ing I am the responsible attorney of record for the 
plaintiffs. 

‘‘The order is erroneous and invalid as going be- 
yond the motion made on behalf of Mr. Hughes to 
quash the service upon him and to dismiss the action 
as against him only, and as having been submitted 
to Judge Harrison without my signature of ap- 
proval. [150] 

‘“As of this writing I still have not seen the order, 
although My. Benedict is sending me a copy which 
I ought to receive today. 

“Intend to correct the record before J udge Harri- 
son and invite you to attend. I will inform you of 
the time shortly. 


‘‘Very truly yours, 
‘‘/3/ BERNARD REICH. 


‘“ce: Louis Kipnis, Esq., c/o Henry Herzbrun, Esq.”’ 


My. Cook, therefore, knew full well the reason for 
my attitude. This was the last straw and I told Mr. 
Cook so, and I did indeed refer him to Mr. Warne. 

I do not know whether I told Mr. Cook that I 
had retained Mr. Warne ‘‘to protect my interests 
in the matter’’; but I could very well have done so, 
among other things. If I did not tell him at that 
conversation, I told him at others when he tried to 
persuade me not to oppose any of the motions which 
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the defendants were making in this action, that my 
duty to the stockholders and to the Court transcended 
any duty that I owed to Messrs. Kipnis and Mittel- 
man. I told him further that while he and the other 
attorneys could impose their will on Messrs. Kipnis 
and Mittleman, they could not do it to me. 
VITI. 

Again I say that Mr. Cook is no friend of the 
Court; although T have no objection to his affidavit 
becoming a record in this ease. 


/s/ BERNARD REICH. 

Subscribed and sworn to before me this Ist day 
of October, 1953. 

[Seal] /s/ HELEN SPARKMAN, 
Notary Public in and for the County of Los Ange- 

les, State of California. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed October 2, 1953. [151] 


[Title of District Court and Cause. ] 


MINUTES OF THE COURT—OCT. 4, 1953 
Present: The Hon. Ben Harrison, 

District Judge. 

Counsel for Plaintiffs: Bernard Reich. 

Counsel for Defendants: Guy Knupp for 
def’t RKO Radio Pictures Corp. 
J.J. Brandlin for Hamm and Gertinade 
Rosenthal. 
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Proceedings: 


For hearing (1) motion of plaintiffs to vacate the 
order of dismissal, dated June 26, 1953, pursuant to 
motion, notice, memo. of points and authorities, filed 
Aug. 17, 1953, and affidavit of Bernard Reich, filed 
Sept. 10, 1953; (2) motion of Raymond A. Cook, 
Esq., to appear as amicus curiae, filed Sept. 21, 
1953. 


Raymond A. Cook, Esq., who is present, makes 
a statement, re motion (2). 


The Court makes a statement and Orders motion 
(2) Denied. 


Attorney Reich makes a statement in support of 
motion (1) of plaintiffs to vacate the order of dis- 
missal. 


Court Orders said motion Granted; Counsel to 
prepare and present appropriate order for signa- 
ture. 

EDMUND L. SMITH, 
Clerk. 


By MURRAY E. WIRE, 
Deputy Clerk. [183] 


~ 
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In the United States District Court, Southern Dis- 
trict of California, Central Division 


No. 14848-BH. 


ELI B. CASTLEMAN, et al., 
Plaintiffs, 
vs. 


HOWARD R. HUGHES, et al., 
Defendants, 


HARRY ROSENTHAL and GERTRUDE ROS- 
ENTHAL, 
Applicants for Intervention. 


NOTICE OF CROSS-MOTION AND MOTION 
FOR CERTAIN RELIEF, ETC. 


To the Defendant RKO Radio Pictures, Inc., and 
Mitchell, Silberberg & Knupp, Esqs., and Roy 
W. McDonald, Its Attorneys, and to Harry 
Rosenthal and Gertrude Rosenthal, Applicants 
for Intervention, and Their Attorneys, Vaughan 
and Brandlin, Esqs., and to Bernard Reich, Esq. 


You and Each of You Will Please Take Notice 
that the plaintiffs in the above-entitled action will 
eross-move this Court on October 19, 1953. at 10:00 
a.m., or as soon thereafter as counsel can be heard, 
in Courtroom 8 of the above-entitled Court, located 
in the United States Post Office and Courthouse 
Building, Los Angeles 13, California, for an 
order: [239] 
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A. Staying consideration of the motion of the 
said Harry Rosenthal and Gertrude Rosenthal to 
intervene and become parties plaintiff herein until 
after the completion of the taking of their deposi- 
tions contemporaneously noticed herewith unless this 
Court in the meantime shall have denied their ap- 
plication on the grounds hereinafter set forth; and 
plaintiffs, further, will move this Court for an order: 


B. Enjoining the said Bernard Reich, Esq., from 
taking any further steps in this case as alleged 
counsel for the plaintiffs ; 


C. Substituting Henry Herzbrun, Esq., for the 
said Bernard Reich, Esq., as local attorney of ree- 
ord for the plaintiffs herein; 


D. Admitting Louis Kipnis of the New York 
Bar, pro hae vice, and designating said Louis Kipnis, 
Esq., as lead counsel for the plaintiffs herein in the 
above-entitled action ; 


E. Quashing the notice, dated October 5, 1953, 
heretofore served by the said Bernard Reich, Esq., 
to take the depositions of Howard Hughes and Ross 
Hastings as officers and/or employees of the defend- 
ants, RKO Pictures Corporation and RKO Radio 
Pictures, Inc., and 


F. Granting such other and different relief as to 
the Court may seem just in the premises. 


Said cross-motion ‘‘A’’ as to applicants for inter- 
vention, will be made upon the following grounds: 


1. The proposed intervenors, Harry Rosenthal 
and Gertrude Rosenthal, do not appear to be stock- 


us. floward Hughes, etc., et al. © 


holders of record on the stock look of RKO Pic- 
tures Corporation. 


2. The proposed pleading does not comply with 
the requirements of Rule 24 of the Federal Rules of 
Civil Procedure. [240] 


3. The proposed pleading does not present anv 
new issues which present common questions of Jaw 
and facet. 


4. The proposed intervention will prejudice the 
adjudication of the rights of the original parties. 


do. The appheation for intervention is not timely 
made and the proposed intervenors are guilty of 
laches. 


As to the affirmative portion of plaintiffs’ motion 
“‘B,”’ relating to enjoining Bernard Reich, it will 
be made on the following grounds: 


1. All prior authority granted to Bernard Reich 
of any kind, to act for plaintiffs, was revoked by 
letter dated May 7th, 1953. 


2. A stipulation of substitution of attorneys 
signed by the plaintiffs, Mr. Kipnis and Mr. Herz- 
brun, was submitted to Mr. Reich providing for vol- 
untary substitution but Mr. Reich refused to sign the 
same until his fees were secured outside of the instant 
case. 


3. Said stipulation of substitution was forwarded 
on Reich’s own suggestion. 


4. Unless restrained from proceeding without 
authority, Mr. Reich will impose liability on the 
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plaintiffs for stenographic and other costs against 
their will. 


5. Unless restrained, Myr. Reich, by proceeding 
unilaterally and without authority, will impair and 
impede the rights of the plaintiffs and afford de- 
fendants an opportunity to delay the litigation by 
claiming doubt as to the identity of proper counsel 
herein. 


As to the affirmative portion of plaintiff’s motion 
‘“C,”’ relative to substituting Henry Herzbrun, it 
will be made on the following grounds: 


1. There is incorporated by reference all the 
grounds set forth in the preceding portion of the 
motion as if [241] herein fully and at length set 
forth. 


As to the affirmative portion of plaintiff’s motion 
‘“T),”’ relative to admitting Louis Kipnis of the New 
York Bar, pro hae vice, to the Bar of this Court and 
naming him lead counsel, it will be made on the fol- 
lowing grounds: 


1. The only convention relationship of attorney 
and client is that which exists between Louis Kipnis 
and plaintiffs. 


2. Louis Kipnis and Leo B. Mittelman of the 
New York Bar and the accounting firm of David 
Berdon & Co. have devoted over a year of concen- 
trated time, effort and study to the prosecution of 
the derivative lawsuit for the benefit of RKO Radio 
Pictures and RKO Pictures Corporation; they have 
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examined thousands of documents, have conducted 
extensive examinations before trial of seventeen wit- 
nesses whose testimony transeribed is approximately 
1,100, pages long. 


3. Messrs. Kipnis and Mittelman and Mr. Rosner 
of the accounting firm of David Berdon & Co., have 
examined every possible item of information, traced 
every rumor and investigated every report in the 
prosecution of this ease. 


4. Messrs. Kipnis and Mittelman and the ac- 
eounting firm of David Berdon & Co., have had 
many years of experience in the prosecution of 
derivative stockholders’ suits and are qualified by 
experience to prosecute the elaims herein. 


D. Messrs. Kipnis and Mittelman, as attorneys 
for the plaintiffs herein. commenced the first suit 
on the within subject matter in New York, in Cali- 
fornia, and in Nevada and are first in all jurisdic- 
tions including Nevada, where the ease is ready for 
trial. 

6. Unless lead counsel is appointed, then there 
may arise, as there has in this ease, conflicts of 
methods [242] of procedure to the detriment of the 
prosecution of the claims and the prejudice of the 
rights of all stockholders similarly situated. 


As to the affirmative portion of plaintiffs’ motion 
‘“*H,”’ relative to quashing the notice served by Ber- 
nard Reich, it will be made on the following 
grounds: 
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1. There is incorporated by reference all of the 
grounds set forth in the preceding portion of the 
motion. 


2. Unless this notice is quashed, it might inter- 
fere with the taking of the deposition of Mr. Hughes 
now scheduled to be taken on October 12 by Mr. 
Kipnis, in Nevada. 


3. Unless quashed, said scheduled examination 
will impose a liability on the plaintiffs for steno- 
graphic costs which they have neither authorized nor 
desire and in view of the scheduled examination of 
Mr. Hughes in the Nevada case, will be wasteful, 
duplicative and harassing. 


As to the affirmative part of plaintiffs’ motion 
“‘H,’’ relating to such other and different relief as 
to the court may seem just in the premises, it will be 
made on the following grounds: 


1. Mr. Reich should be barred from any par- 
ticipation in this or any other derivative suit for 
or on behalf of RKO on the grounds of possible con- 
flict of interest. 


2. The conflict of interest referred to arises from 
the appearance, as of court, by Mr. Reich as attor- 
the appearance, as of court record, by Mr. Reich as 
attorney for plaintiffs in litigation seeking the recov- 
ery of large sums of money from RKO Radio Pic- 
tures, Inc., and RKO Pictures Corporation as adver- 
sary parties for alleged violation of anti-trust laws. 


3. There has been generated ill feeling between 
Mr. Reich and Messrs. Kipnis and Mittelman and, 
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rather than [243] avoiding personalities, Mr. Reich 
has alluded unfairly to Messrs. Kipnis and Mittel- 
man including issuing press releases about them 
and this Court. 

4. Unless Mr. Reich is barred from appearing in 
any capacity allegedly on behalf of RKO Pictures 
Corporation, the rights of the shareholders of RKO 
Pictures Corporation will be jeopardized. 


This motion is based upon the records, papers and 
files in the above action and upon affidavits and 
evidence to be hereafter filed and introduced. 


Dated: October ..., 1953. 


/3s/ HENRY HERZBRUN, 
Attorney for Plaintiffs. 


Good Cause Appearing to the Court Therefor, 


It Is Hereby Ordered that service of the forego- 
ing Notice of Motion shall be sufficient, if served on 
or before October 13, 1953, and filed herein on or 
before said 13th day of October, 1953. 

Dated: October 13, 1953. 


/s/ BEN HARRISON, 
Judge. 


[Endorsed]: Filed October 13, 1953. [244] 
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REASONS AND MEMORANDUM IN OPPOSI- 
TION TO NOTICE OF CROSS-MOTION 
FOR CERTAIN RELIEF BY HENRY 
HERZBRUN, LOUIS KIPNIS AND LEO B. 
MITTELMAN 


Preliminary Statement 


On October 4, 1953, the undersigned received 11 
the mail documents entitled ‘‘ Notice of Cross-Motion 
and Motion for Certain Relief, Etc.’”’ and ‘‘ Points 
and Authorities in Support of Cross-Motion and 
Motion for Certain Relief.”’ 


The motion is subscribed by Henry Herzbrun 
purporting to be attorney for plaintiffs. Mr. Herz- 
brun is not attorney for the plaintiffs, no substitu- 
tion having been accomplished either pursuant to 
Local Rule 1 or in any other wise under law. 


The motions themselves consist of six pages; the 
points and authorities consist of three pages. The 
motion is returnable [248] October 19, 1953, and no 
cause is shown by affidavit or otherwise why the un- 
dersigned was not entitled to ten days by personal 
service and thirteen days’ service by mail. Inciden- 
tally, counsel has his office less than one block from 
the undersigned; yet, service was made by mail so 
as to be received October 14, 1953 (five days before 
the return date with an intervening week end) and 
not October 13th as specified in the Order Shorten- 
ing Time. 
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The notice of motion states that the motion is 
based upon the records, papers and files in the aetion 
and “upon affidavits and evidence to be hereafter 
filed and introduced.”’ 


Notwithstanding Local Rule 3, subdivision (d), 
no affidavit required or permitted by Rule 6 (d) 
FRCP was filed with the notice of motion; no per- 
mission to file such affidavit has been granted; and 
it is clear that the filing of the affidavits will not be 
served in time for the hearing of the motion on the 
return date October 19, 1953. 


The undersigned respectfully incorporates by ref- 
erence on this motion his affidavits heretofore filed 
as follows: 


1. Affidavit of Bernard Reich in Support of Mo- 


tion to Vacate Order of Dismissal, sworn to Sep- 
tember 9, 1953. 


2. Reply Affidavit of Bernard Reich in Opposi- 
tion to Motion and Affidavit of Raymond A. Cook 
as Amicus Curiae, sworn to October 2, 1953. 

3. Reply Affidavit of Bernard Reich to Affidavit 
of Louis Kipnis and Leo B. Mittelman, sworn to 
October 1, 1953. 

4. Reply Affidavit of Bernard Reich to Affidavit 
of Roy W. McDonald, sworn to October 2, 1953. 


Actually there are several motions as follows: 


(a) Staying consideration of the motion of [249] 
the Rosenthals to intervene pending the taking of 
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their depositions allegedly contemporaneously no- 
ticed. 


(b) Enjoining Bernard Reich from taking any 
further steps in this case as counsel for plaintiffs. 


(c) Substituting Henry Herzbrun for Bernard 
Reich as local attorney of record for the plaintiffs. 


(d) Admitting Louis Kipnis to this Court and 
designating Louis Kipnis as lead counsel in this 
action. 


(e) Quashing the notice to take the depositions 
noticed by Bernard Reich. 


(f) Granting other and different relief. 


Reasons in Opposition 


1. Proposed counsel for plaintiffs has no stand- 
ing in this action; his said motions are therefore 
null and void. 


2. The moving papers do not establish good cause 
or any cause for shortening the time of service. 


3. Service of the moving papers was insufficient. 
4. The moving papers are insufficient. 


5. The undersigned local attorney of record has 
not been served with any notice of the taking of the 
depositions of the Rosenthals and no authority is 
shown for the taking of their depositions by the 
purported attorney for the plaintiffs. 


6. There is no competent evidence justifying en- 
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joming Bernard Reich from proceeding in this 
action. 


7. There is no proper application by the plain- 
tiffs for the substitution of proposed counsel for 
said Bernard Reich. [250] 


8. There is no proper application for the admit- 
ting of Louis Kipnis as a member of this bar. 


9. There is no proper application for designating 
Louis Kipnis as lead counsel; and, furthermore, to 
appoint Louis Kipnis lead counsel would be to hand 
over control of the case to an out-of-state attorney 
who has indicated his intention not to prosecute this 
action; and, furthermore, lead counsel must be a 
local attorney over whom the Court can exercise 
full control. 


10. There is no authority for the purported 
attorney for the plaintiffs to quash a notice of depo- 
sition served by the local attorney of record for the 
plaintiffs, Bernard Reich. 


11. Justice requires that the motions be denied; 
or in the alternative continued; or in the alternative 
that a special Master be appointed to undertake an 
investigation and inquiry into the conduct of the 
parties and their attorneys, including the under- 
signed; or in the alternative that a Special Master 
be appointed to fix the fees and costs of the under- 
signed. 

General Argument 


The undersigned does not oppose the intervention 
by applicants for intervention, Harry Rosenthal and 
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Gertrnde Rosenthal. This alone should establish the 
fact that the undersigned’s sole interest is not fees. 
The record will show that the undersigned has up to 
now fought unaided to uphold the integrity of the 
local bar and bench. 


The undersigned admits that he has not followed 
the instructions of New York counsel. The record 
shows and will show, if the undersigned is called 
upon to give further [251] evidence, that the reason 
for his disobedience was not just a disagreement 
among counsel as to procedure, but because the un- 
dersigned has evidence of collusion between the New 
York attorneys for the plaintiffs and the defend- 
ants. 


The undersigned maintains and will continue to 
maintain that his duty to this Court and to the class 
of stockholders which he represents transcends his 
duty to his out-of-state correspondents. 


The undersigned would like to obtain compensa- 
tion for his services; but this desire has always been 
secondary as the record will show. And no amount 
of money will compensate him for the lonely, lonely 
fight for justice and right which he has been fight- 
ing. 


Howard Hughes is a very rich and powerful man. 
His attorneys, both in New York and in California, 
are most resourceful. If this were not enough to 
stop a young attorney, Mr. Hughes and his attorneys 
have had the help of plaintiffs’ New York attorneys. 
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There is much evidence which the undersigned 
ean give but which perhaps he may not out of duty 
to the stockholders he represents. He therefore has 
had to take much abuse without fighting back. 

The undersigned has been approached by other 
stockholders to represent them; but so far has not 
accepted retainers pending consultation with the 


Court. 


The record shows that My. Kipnis does not intend 
to prosecute this action. The record shows that pro- 
posed counsel is a willing agent of Mr. Kipnis. 
Assuming, therefore, even a proper application for 
substitution, how ean this Court substitute this coun- 
sel for Mr. Reich, admit Mr. Kipnis and appoint 
him lead counsel? How could this protect the [252] 
rights of the stockholders in the face of the allega- 
tion that notwithstanding this action was filed prior 
to the Nevada action, and is in the federal court on 
the undersigned’s insistence, Mr. Kipnis insists on 
prosecuting the Nevada action in a state court under 
the circumstances related in the affidavits? 


The undersigned does not insist that this Court 
try this case. He asks that the Court retain juris- 
diction with instructions to the undersigned to re- 
port to the Court with respect to the proceedings 
in New York and in Nevada. 


As to the substitution of the undersigned: this 
is a elass action; the undersigned represents not 
just these plaintiffs but all of the steckholders. It is 
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respectfully submitted that the Court has the author- 
ity and power to do any of the following: 


1. Deny the motions herein in all respects. 


2. Continue the motions for a sufficient period 
of time to allow proper inquiry. 


3. Appoint a Special Master to take testimony 
on all issues. 


4, To allow Bernard Reich to appear for other 
stockholders. 


5. On proper application to allow the substitu- 
tion on condition that Mr. Reich receive the reason- 
able value of his services, together with his costs. 


6. Appoint a Special Master to take testimony 
on the last mentioned issue. [253] 


Points and Authorities 


I. Henry Herzbrun Has No Standing in This 
Action; His Said Motions Are Therefore Null and 
Void. 

Local Rule 1 (e) (2), (3). 


II. The Moving Papers Do Not Establish Good 
Cause or Any Cause for Shortening the Time of 
Service. 


ITI. Service of the Moving Papers Was Insuffi- 
cient. 
See Preliminary Statement, supra. 


IV. The Moving Papers Are Insufficient. 


See Preliminary Statement, supra. 
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V. The Undersigned Local Attorney of Record 
Has Not Been Served With Any Notice of the Tak- 
ing of the Depositions of the Rosenthals and No 
Authority Is Shown for the Taking of Their Depo- 
sitions by the Proposed Attorneys for the [254] 
Plaintiffs. 


VI. There Is No Competent Evidence Justifying 
Enjoining Bernard Reich From Proceeding in This 
Action. 


Since affidavits have not accompanied the motions, 
and since the only evidence on file by affidavits on 
both sides indicates that the New York attorneys 
are acting contrary to the interest of the plaintiffs 
and all the stockholders, there is no evidence which 
would justify the issuance of an injunction. 


Moreover should an injunction be issued, the 
applicant must give security pursuant to Rule 65, 
subdivision (c) of the Federal Rules of Civil Pro- 
cedure. 


VII. There Is No Proper Application by the 
Plaintiffs for the Substitution of Proposed Counsel 
for Bernard Reich. 


eeal Rule 1 (e) (2), (8). 


The motion for substitution is made by Henry 
Herzbrun of the local bar and Louis Kipnis and 
Leo B. Mittelman of the New York bar. Henry 
Herzbrun is not vet the attorney for the plaintiffs. 
Messrs. Kipnis and Mittelman are not even admitted 
to this bar. 
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There is therefore no application by the plaintiffs 
themselves by way of affidavit or otherwise. 


VIII. The Is No Proper Application for the 
Admitting of Louis Kipnis as a Member of This 
Bar. 

Local Rule 1 (d). [255] 


IX. There Is No Proper Application for Desig- 
nating Louis Kipnis as Lead Counsel; And, Further- 
more, to Appoint Louis Kipnis Lead Counsel 
Would Be to Hand Over Control of the Case to an 
Out-of-State Attorney Who Has Indicated His In- 
tention Not to Prosecute This Action; And, Further- 
more, Lead Counsel Must Be a Local Attorney Over 
Whom the Court Can Exercise Full Control. 


Local Rule 1 (d); see General Argument, 
supra; see Affidavits on file on Motion to 
Vacate Dismissal Granted October 5, 1953. 


X. There Is No Authority for the Proposed 
Attorney for the Plaintiffs to Quash a Notice of 
Deposition Served by the Local Attorney of Record 
for the Plaintiffs, Bernard Reich. 


Local Rule 1 (8). 


XJ. Justice Requires That the Motions Be 
Denied; or in the Alternative Continued; or in the 
Alternative That a Special Master Be Appointed to 
Undertake an Investigation and Inquiry Into the 
Conduct of All Parties and Their Counsel; or in the 
Alternative That a Special Master Be Appointed to 
. Fix the Fees and Costs of Bernard Reich. 
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See General Argument; supra; see Affidavits 
on Motion to Vacate Dismissal Granted Oc- 
vehein5, 1953; [256] 


See Point IV, Page 5, of Plaintiffs’ ‘‘Memo- 
randum of Points and Authorities in Sup- 
port of Motion to Vacate Order of Dis- 
missal Dated June 26, 1953,” filed on or 
about August 17, 1953. 


On the issue of fees see: 


John Griffiths & Son Co. vs. United States, 
72 I'.(2d) 466, 468 (CCA 7, 1934); 


Ingold vs. Ingold, 30 F. Supp. 347, 348 (DC 
SD N.Y. 1939) ; 


6 Cal. Jur. (2d) 369, Attys § 176. 


In the Griffiths case, supra, the cireuit court 
stated : 


“‘Complaint is made as to the character of the 
proceedings. Admittedly, where an attorney is em- 
ployed upon a contingent fee and the clients desire 
to terminate the relations, the proper practice is to 
set a motion for substitution of counsel down for a 
hearing, notify the attorney of record of the motion, 
ascertain all that is due and owing him by reason of 
his services and expenses, and provide for the pay- 
ment of his compensation, as a condition precedent 
to the allowance of the order of substitution.” 


In the Ingold case, supra. the court stated: 


“This action, which involves a considerable sum 
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of money, was discontinued after issue joined, by 
the plaintiff and defendant entering into a stipula- 
tion, in and by which they consented to the dis- 
missal of the action. The action is based upon con- 
tract; the stipulation was made and entered [257] 
into and signed by the plaintiff without the knowl- 
edge or consent of her attorney, and made and en- 
tered into by the defendant with knowledge, either 
actual or constructive, that the plaintiff’s attorney 
had an interest in the lawsuit by way of his fee. 


‘“True, the plaintiff did discharge her attorney at 
or about the time of the signing of the stipulation 
of discontinuance, and the client has a right to dis- 
charge her attorney, where he is hired on a contract, 
his payment to be a contingent fee, any time before 
the contract, by its terms is to expire, but the client 
is liable for the services rendered if the discharge 
is wrongful. E. Chase Crowley vs. Laura A. Wolf, 
281 N.Y. 59, 22 N.E.2d 234, decided July 11, 1939. 


* + *% 


‘“‘The pertinent part of Rule 41 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A. following see- 
tion 723c, namely, Rule 41(a) (1), was never in- 
tended as a cloak whereby a client might settle or 
discontinue a lawsuit, and disregard entirely the in- 
terest of the attorney in the lawsuit. As a matter of 
fact, Rule 41 was intended for the purpose of setting 
forth and curbing the right of a plaintiff to discon- 
tinue actions, and simplify a practice which hereto- 
fore has never been clearly outlined.’’ 
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Conclusion 


Justice in law and in equity requires the denial of 
the cross-motions in all respects. [258] 


In the alternative the cross-motions should be con- 
tinued pending further investigation and inquiry by 
a Special Master or perhaps by an Amicus. 


Dated: October 16, 1953. 


/s/ BERNARD REICH, 
Attorney for Plaintiffs. 


[Endorsed]: Filed October 16, 1953. [259] 


[Title of District Court and Cause. ] 


MOTION FOR APPOINTMENT OF SPECIAL 
MASTER PURSUANT TO RULE 53 OF 
FEDERAL RULES OF CIVIL PROCEDURE 


Comes Now the undersigned, attorney of record 
for the plaintiffs, and makes this motion, as origi- 
nally requested in Memorandum dated October 16, 
1953, for the appointment of a Special Master with 
maximum powers, all in accordance with Rule 53 
of the Federal Rules of Civil Procedure, to investi- 
vate, receive and report all evidence, and make find- 
ines concerning all matters before this Court in this 
action now pending and continued to December 28, 
1953, including but not limited to the facts and cir- 
eumstances of the submission of the defendants 
Howard R. Hughes, RKO Pictures Corporation and 
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RKO Radio Pictures, Inc., to the jurisdiction of 
the Nevada State Court, of the plaintiffs’ default 
on defendant Hughes’ motion to quash service, and 
of the dismissal of this action (later vacated [281] 
by this Court) on June 26, 1953. 


Dated: November 12, 1953. 


/s/ BERNARD REICH, 
Attorney for Plaintiffs. 


[Endorsed]: Filed November 16, 1953. [282] 


[Title of District Court and Cause. ] 


AFFIDAVIT OF BERNARD REICH IN SUP- 
PORT OF MOTION FOR THE APPOINT- 
MENT OF A SPECIAL MASTER UNDER 
RULE 53 OF THE FEDERAL RULES OF 
CIVIL PROCEDURE 


State of California, 
County of Los Angeles—ss. 


Bernard Reich being first duly sworn, deposes and 
says: 


1. I am local attorney of record for the plain- 
tiffs. 


2. I make this affidavit in support of the motion 
herein for the appointment of a Special Master in 
accordance with Rule 53 of the Federal Rules of 
Civil Procedure. 
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3. I am informed by the local trade papers, 
Daily Variety and Hollywood Reporter, that on 
November 10, 1953, the New York Supreme Court, 
by Honorable Justice S. Samuel Di Falco, in a 
minority stockholders’ action against some of the 
defendants herein filed subsequent to the instant 
suit, appointed a Referee to determine whether the 
New York action should be stayed [285] pending 
trial of a similar action brought in Las Vegas, 
Nevada by the same plaintiffs as in this action, hke- 
wise filed after the instant action. 


4. I am informed by way of the Hollywood Re- 
porter dated November 11, 1953, pages 1 and 7 
thereof, that Judge Di Falco stated: 

‘“““The record thus far before me is very per- 
suasive that the Nevada jurisdiction was selected by 
defendant Hughes.’ ”’ 


* * Sr 


‘‘the history of the Castleman suits, said that attor- 
neys for Castleman evidently have abandoned the 
California suit and are in dispute with their legal 
counsel in California (Bernard Reich) concerning 
the status of the litigation there.”’ 


5. Ina document entitled ‘‘Reasons and Memo- 
randum in Opposition to Notice of Cross-Motions 
for Certain Relief, Etc.,’’ dated October 16, 1953, I 
requested the appointment of a Special Master to 
undertake an investigation and inquiry into the con- 
duet of all parties and their counsel. 


6. I was informed by a New York attorney that 
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at least some of my affidavits here in California 
were used before Judge Di Falco in New York. 


7. There is now pending before this Court to be 
heard on December 28, 1953, among other things, 
the following: 

(a) Motion of defendant RKO Radio Pictures, 
Inec., for order dismissing the above-entitled action, 
or in the alternative for an order staying all pro- 
ceedings in said action. 

(b) Motion for an order that depositions be not 
taken. [286] 

(c) Cross-motion of the New York lawyers for 
the plaintiffs to enjoin Bernard Reich from taking 
any further steps in this case as counsel for plain- 
tiffs. 

(d) Cross-motion by said New York counsel to 
substitute Henry Herzbrun (now deceased) for 
Bernard Reich as local attorney of record for the 
plaintiffs. 

(e) Cross-motion to admit Louis Kipnis to this 
Court and designating Mr. Kipnis as lead counsel 
in this action. 

(f) Cross-motion by New York attorneys to 
quash the notice of depositions noticed by Bernard 
Reich. 


8. I respectfully incorporate by reference all of 
my affidavits heretofore made and on file, mnclud- 
ing: 

(a) Affidavit of Bernard Reich in Support of 
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Motion to Vacate Order of Dismissal, sworn to 
September 9, 1953. 

(b) Reply Affidavit of Bernard Reich in Opposi- 
tion to Motion and Affidavit of Raymond A. Cook 
as Amicus Curiae, sworn to October 2, 1953. 

(c) Reply Affidavit of Bernard Reich to Affi- 
davit of Louis Kipnis and Leo B. Mittelman, sworn 
to October 1, 1953. 

(d) Reply Affidavit of Bernard Reich to Affi- 
davit of Roy W. McDonald, sworn to October 2, 
1953. 


9. I charge the defendants and plaintiffs’ New 
York counsel with collusion in submitting the action 
to the Nevada Court. [287] 


10. I charge New York counsel with failing to 
truly represent the stockholders of RIXKO in that the 
proceedings in Nevada are not truly adversary. 


11. I charge the defendant Howard R. Hughes 
with removing himself from this jurisdiction and 
to Las Vegas, Nevada, after the commencement of 
this action and before the commencement of the 
Nevada action as part and pareel of a plan to 
deprive this Court of jurisdiction and to confer 
jurisdiction to the State of Nevada. 


12. J charge New York counsel with the respon- 
sibility of plaintiffs’ default on Mr. Hughes’ mo- 
tion to quash service on him, also as part and parcel 
of the plan and determination to deprive this Court 
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of jurisdiction and to confer jurisdiction on the 
Nevada Court. 


13. I charge defendants, plaintiffs’ New York 
counsel, and others with a plan, scheme and deter- 
mination to abandon the California action, to have 
it dismissed without my knowledge and consent, 
and as part of the over-all plan to deprive this 
Court of jurisdiction. 


14. I charge the defendants and plaintiffs’ New 
York counsel with complete disinterest and indiffer- 
ence to the rights and interests of the thousands 
of stockholders of RKO. In this connection and 
solely for the purpose of indicating to this Court 
the need of the stockholders to protection, I quote 
from the stock report of October 20, 1953, of Stand- 
ard & Poor’s Corporation, as follows: 


“RKO Pictures 


““Stock—Common...............-. 
‘‘Approx. Price: 234. 

‘‘Dividend: None. 

‘“Vield: None. 


‘‘Recommendation: This company came into be- 
ing in its present form on January 1, 1951, when, 
under the terms of a consent decree, old RKO sepa- 
rated its picture making from its theatre [288] 
operations. Except for the war years, the com- 
pany’s pro-forma past record has been dismal, and 
its future is uncertain. The shares are not a suit- 
able holding for the average investor and can be 
held only as an outright speculation.”’ 
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15. As to my position I quote from the tran- 
seript of the proceedings before this Court on Oc- 
tober 19, 1953, page 14, lines 18 to 20 thereof, as 
follows: 

“Mr. Reich: I will stipulate that my fees may 
be small. I will stipulate you don’t have to fix fees 
at all. 

“The Court: You don't have to so stipulate.” 


16. I would summarize the situation as follows: 

The first action was commenced in New York by 
plaintiffs’ New York counsel. They have however 
virtually abandoned this action. 

The second action was filed by me in this Court 
on December 15, 1952. 

The third action was filed by plaintiffs’ New York 
counsel in Las Vegas, Nevada, without my know!- 
edge or consent. That action is set for trial for 
January 4, 1954. According to the defendants and 
plaintiffs’ New York counsel, prior to October 19, 
1953, 17 depositions were taken in this complicated 
ease numbering in all only about 1,100 pages. It is 
true that the Nevada action has proceeded swiftly, 
but I charge this to be part and parcel of the plan 
already referred to. 

The next action was filed in New York by other 
stockholders, and it is in that action and on a 
motion to stay that aetion, that Judge Di Faleo 
ordered an investigation. [289] 

I am an attorney also admitted to practice in the 
State of New York. I aver that the New York 
action cannot be tried before the Nevada action and 
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will probably be tried no sooner than the Fall of 
1954. 

Judge Di Falco denied the petition to dissolve 
RKO. The New York Court has no effective juris- 
diction of or even visitorial powers over the RKO 
companies and has absolutely no jurisdiction over 
My. Hughes. 

On the other hand this Court has jurisdiction to 
dissolve the local RKO defendant and/or to appoint 
a receiver for its assets. 

If my charges regarding Mr. Hughes are sustained 
this Court has jurisdiction over the defendant 
Hughes. Furthermore, I am informed and therefore 
allege on information and belief that Mr. Hughes 
has substantial assets in the State of California 
and within the jurisdiction of this Court so that 
he may be brought in by way of attachment of 
those assets. 

The facts and incidents alleged in the amended 
complaint herein took place for the most part within 
this district of the Court. The books and records 
of the corporation are here. Most of the 17 wit- 
nesses whose depositions were taken in the Nevada 
action are residents of California. 

This Court is in the best position to protect the 
interests of the stockholders. 


19. On October 14, 1953, I wrote Honorable 
Frank McNamee, Judge, Eighth Judicial District, 
Las Vegas, Nevada, as follows: 
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‘October 14, 1958. 


“Honorable Frank MeNamee, Judge, 
“Kighth Judicial District, 

‘Court of Nevada, 

‘‘Las Vegas, Nevada. [290] 


“Re: Castleman v. RKO, et al., 
Nevada Case No. 59422; 


Castleman, ct al., v. Hughes, et al., 
U.S.D.C. SD Cal. 14848-BH. 


‘“‘Honorable Sir: 


“T am California attorney for the plaintiffs in 
the California action, the plaintiffs being the same 
apparently as in the action before you. 

‘‘T have caused the file before you to be checked 
and but recently have noted letter on the stationery 
of Hughes Tool Company, Houston, Texas, ad- 
dressed to you under date of May 4, 1953, and 
signed by T. A. Slack, Vice President and general 
eounsel of Hughes Tool Company; also letter from 
attorney Louis Kipnis of New York for the plain- 
tiffs addressed to you under date of May 11, 1953. 

‘‘My duty to the stockholders of RKO compels 
me to bring certain facts to your attention and to 
invite an appropriate inquiry. By so doing I have 
no intention of arguing the matter on the merits 
to you or to transfer jurisdiction from California 
to Nevada. I am sending a copy of this letter to 
various attorneys and persons indicated in Mr. 
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Slack’s letter, although no copy of Mr. Slack’s 
letter or Mr. Kipnis’ letter was sent to me. 

‘The facts then briefly are as follows: 

‘*Plaintiffs, by their attorney, Louis Kipnis, origi- 
nally filed a minority stockholders’ action in the 
Supreme Court of the State of New York in and 
for the County of New York, bearing number 
14431-1952. 

‘‘Thereafter the same plaintiffs, through their 
New York attorney or attorneys retained me to 
file a similar action in the California courts. Upon 
my insistence the action was filed in the federal 
court and bears number 14848-BH. The original 
complaint [291] was filed on December 15, 1952. 

‘‘Thereafter plaintiffs’ New York attorney with- 
drew in New York petition for a receivership under 
the circumstances recited in Exhibit ‘A’ to my 
affidavit made September 9, 1953, and filed in the 
Los Angeles Federal Court, a copy of which affi- 
davit, among others, is enclosed herewith. 

“The withdrawal of the petition for a receiver- 
ship was done without my knowledge, as was the 
filing of the suit before your Court. 

‘The letters addressed to you dated respectively 
May 4, 1953, and May 11, 1953, were sent to you 
after I raised the question with my New York 
correspondents of the jurisdiction of your Court. 

‘Tt is not denied in any of the papers filed in the 
Federal Court here in Los Angeles that Mr. Hughes 
was a resident of the State of California when I 
filed the action on December 15, 1952. 
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“Tt is not denied that Mr. Hughes removed his 
residence to Las Vegas, Nevada, after the confer- 
ence among the attorneys at Mr. Odlum’s ranch in 
Indio, California, described in part in Mr. Slack’s 
letter of May 4, 1953. 

“On or about March 4, 1953, I filed in the Fed- 
eral Court here plaintiffs’ Amended Complaint 
which widened considerably the issues first pre- 
sented by the complaint. I am informed that the 
eomplaint before you is similar to the original com- 
plaint here and has not been amended to reflect 
the issues presented by the amended complaint 
here. 

“I then noticed the deposition of Mr. Hughes 
and was prepared to oppose (1) a motion by the 
defendant RKO for a security bond under the 
California State Law, and (2) a motion by the 
defendant Hughes to quash service of process on 
him. I was at first thwarted in this effort by the 
defendants acting in [292] coneert with my New 
York correspondents. 

‘‘On June 26, 1953, my New York correspondents 
and counsel for the defendants succeeded in having 
entered an order which dismissed the action in 
California against all defendants; and notwith- 
standing the minute order of the Court and its 
rules, the proposed order was never served on me 
either before or after it was made by Honorable 
Ben Harrison, District Judge. 

‘“On October 5, 1953, Judge Harrison granted my 
motion to vacate the invalid order made on June 
26, 1953, in the following language: 


102 Eli B. Castleman, et al., 


‘““*Court orders said motion granted. Counsel to 
prepare and present appropriate order for signa- 
ture.’ 

‘‘The above is the briefest of summaries. En- 
closed herewith are copies of the papers filed be- 
fore Judge Harrison and which, I submit, present 
a situation requiring inquiry from your Honor: 


‘1. Motion to Vacate Order of Dismissal, dated 
June 26, 1953. 


‘9. Notice of Hearing. 


“3. Memorandum of Points and Authorities in 
Support of Motion to Vacate Order of Dismissal, 
dated June 26, 1953. 


‘4. Affidavit of Bernard Reich in Support of 
Motion to Vacate Order of Dismissal, sworn to 
September 9, 1953. 


‘5. Motion to Appear as Amicus Curiae and 
Affidavit of Raymond A. Cook in Support Thereof, 
sworn to September 18, 1953. 


“6. Reply Affidavit of Bernard Reich in Opposi- 
tion to Motion and Affidavit of Raymond A. Cook 
as Amicus Curiae, sworn to October 2, 1953. 


“7 Affidavit of Louis Kipnis and Leo B. Mittel- 
man in Opposition to Motion to Vacate Order of 
Dismissal, made June 26, [293] 1953, sworn to Sep- 
tember 25, 1953. i 


“8, Reply Affidavit of Bernard Reich to Affi- 
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davit of Louis Kipnis and Leo B. Mittelman, sworn 
to October 1, 1953. 


“9. Affidavit of Roy W. McDonald, sworn to 
Septemher 25, 1953. 


“10. Reply Affidavit of Bernard Reich to Affi- 
davit of Roy W. McDonald, sworn to October 2, 
11953. 

“In addition I enclose a copy of the Amended 
Complaint filed here in the Federal Court. 

‘*T was not present at the Cochran Ranch confer- 
ence described in part by Mr. Slack in his letter 
addressed to your Honor, dated May 4, 1953. I 
learned of the conference after it was held. Tn his 
affidavit filed here, Mr. MeDonald stated (pages 
2 and 3) that he was informed that Mr. Hughes 
resides in Nevada and therefore he thought it for 
the best interests of the corporations who do no 
business in Nevada that they submit to the jurisdic- 
tion in which Mr. Hughes resides. 

‘‘In my reply affidavit (pages 1 and 2), which 
was one of the affidavits upon which Judge Har- 
rison acted on October 5, 1953, I point out that 
Mr. McDonald does not state when Mr. Hughes 
removed his residence from California to Nevada; 
nor does he give any reason why all the parties 
could not appear in California where the actions 
and transactions complained about took place, and 
where the witnesses reside and where the pertinent 
books and records are located. The fact is that Mr. 
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Hughes removed himself to Nevada after the Cali- 
fornia action was filed. 

‘‘The fact is, furthermore, that the California 
action was filed before the Nevada action. 

‘‘The fact is, furthermore, that Nevada does not 
have any security law. [294] 

“Why then should the defendants submit to a 
jurisdiction where they do not have the benefit of 
a security law? And why then should corporations 
who do no business in Nevada submit to the juris- 
tion of that state? 

‘Tt submit to your Honor that the circumstances 
of these actions in New York, California and Ne- 
vada require careful scrutiny. 

‘‘T do not wish to minimize my dilemma. I owe 
a duty to the clients who have retained me. How- 
ever, I believe I owe a higher duty to the courts 
of California and Nevada, and to the stockholders 
who constitute the class which I represent in Cali- 
fornia. 

‘“My only interest is to fulfill my obligation to the 
courts and to the stockholders. That obligation 
compels me to make sure that the action before 
your Honor is truly adversary. 

“T suggest that your Honor appoint a Special 
Master or Referee to investigate the circumstances 
surrounding the submission by the parties to the 
jurisdiction of your Court. I pledge my whole- 
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hearted cooperation within the limitations of my 
duty to all concerned. 


‘Respectfully yours, 


‘“7/s/ BERNARD REICH. 
‘*Einels. 
“CC: Louis Kipnis, Esq., 
George 8. Leisure, Esq., 
Floyd B. Odlun, 


Woodburn, Forman & Woodburn, 
TA. Slack, Esq.”’ 


20. On or about October 17, 1953, Mr. Hughes’ 
California and Nevada attorneys noticed a motion 
for a hearing on my letter of October 14, 1953, in 
Las Vegas, Nevada, all as set forth in Exhibit ‘A”’ 
attached hereto and made a part hereof. [295] 


21. On October 21, 1953, I wrote defendant 
Hughes’ Nevada attorneys as follows: 


‘*October 21, 1953. 
“Woodburn, Forman & Woodburn, 
**906 N. Virginia Street, 
‘“Reno, Nevada. 


‘Re: Castleman v. Walker, et al., 
Nevada Case No. 59422 ; 


Castleman v. RKO Pictures Corpora- 
tion, et al., 

New York Case No. 14431-1952: 
Castleman, et al., v. Hughes, et al., 


California Case No. 14848-BH. 
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‘*Gentlemen: 


‘Yesterday I received in the mail your letter and 
Notice of Motion re hearing in Las Vegas, Nevada, 
on October 27, 1953. 

‘“Today I received in the mail copy of Mr. Roy 
W. MecDonald’s letter to Judge McNamee, dated 
October 19, 1953. 

‘‘In your Notice of Motion you state that I am 
beyond the jurisdiction of the Nevada Court and 
have not unequivocally agreed to bring myself 
within the jurisdiction of the Court. 

‘“How would you have me submit myself to your 
jurisdiction? Will you stipulate to my coming in 
to your Court Amicus and/or would you consent 
to intervention by me or in behalf of the stock- 
holders ? 

So far as I am permitted I do not oppose your 
motion that the Court fix a date for hearing. 

‘‘T would ask only that a Special Master or 
Referee be appointed to conduct the investigation 
in Nevada, California, and New York. 

‘‘T would also like to be apprised of the rules of 
the investigation as to who shall have the right to 
examine and cross-examine. [296] 

‘IT would propose that in addition to myself, testi- 
mony be taken from the following witnesses: 


‘1. All those present at the Cochran Ranch con- 
ference. 


“9, Roy W. McDonald. 
co. We Aemaleie ke 
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“4, Lonis Kipnis. 
‘5. Leo B. Mittelman. 
“6. George S. Leisure. 
7 eiiovd: 13. Odlum. 


““T would ask also that Judge Henry Clay Green- 
berg of the New York Supreme Court be informed 
of the pending proceedings. 

“Very truly yours, 
‘*/s/ BERNARD REICH. 

‘*P.S. Inasmuch as I had your firm’s name only 
from the letter of Mr. Slack to Judge McNamee, 
dated May 4, 1953, I assumed that your office was 


located in Vegas. My previous letter, therefore, 
came back with a notation ‘insufficient address.’ 


““P.P.S. Please forgive me for having my secre- 
tary sign my name to this letter as I am dictating 
the letter away from the office. 


> les) Ba. 
“fee: Honorable Frank McNamee, Judge. 
(For Filing.) 


Honorable Ben Harrison, Judge U. 8. District 
Court. (For Filing.) 


T. A. Slack, Esq. 
Louis Kipnis, Esq. 
Donovan, Leisure, Newton & Irvine, Esqs. 


Floyd B. Odlum, Esq.”’ 
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22. On October 23, 1953, I wrote Judge Mc- 
Namee as follows: [297] 
‘*October 23, 1953. 
‘*Air Mail, 
‘Special Delivery. 


‘‘Honorable Frank McNamee, Judge, 
“‘Kighth Judicial District Court, 
‘‘County Courthouse, 

‘‘Las Vegas, Nevada. 


‘“Re: Castleman v. Walker, et al., 
Case No. 59422. 


‘‘Dear Judge McNamee: 


‘‘T have received a copy of Mr. McDonald’s let- 
ter to your Honor, dated October 19, 1953. 

‘*In his letter Mr. McDonald assumes that J will 
appear for ‘such a hearing,’ give testimony, and 
submit myself ‘for proper cross-examination.’ May 
I inquire of him through the Court whether he will 
submit to proper cross-examination. After all, as 
he says, it is I who criticized counsel and the parties. 
It is I who ealled for the investigation into the 
circumstances of the submission of this cause to 
the Nevada Court. I did not submit the cause, 
however. 

‘“T too have evidence which I propose to give to. 
the Court when the Inquiry is set up. However, 
I do not propose to have counsel conduct the in- 
vestigation or divert the investigation from its 
proper course. 
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“It now occurs to me that in addition to the 
witnesses suggested in my letter (October 21) to 
the moving parties’ counsel, the following additional 
witnesses should be examined: All of the defend- 
ants, including Howard R. Hughes. 


‘In connection with Mr. Hughes, T stated in my 
letter to your Honor, dated October 14th: 


‘“*TIt is not denied in any of the papers filed in 
the Federal Court here in Los Angeles that Mr. 
Hughes was a resident of the State of California 
when I filed [298] the action on December 15, 1952. 


‘**Tt is not denied that Mr. Hughes removed his 
residence to Las Vegas, Nevada, after the confer- 
ence among the attorneys at Mr. Odlum’s ranch in 
Indio, California, described in part in Mr. Slack’s 
letter of May 4, 1953.’ 


“In Mr. Hughes’ affidavit of October 13, 1953, 
filed in California, he stated: 


‘¢“More than nine months ago I became a resi- 
dent of the State of Nevada * * *.’ 


‘‘Nine months before October 13, 1953, is still 
after the filing of the California complaint. 


‘‘T mention this because the defendant would 
have you believe that (1) the defendant corpora- 
tions who are foreign to your jurisdiction submitted 
themselves because Mr. Hughes lived or was about 
to live in Las Vegas, (2) the individual defendants, 
other than Mr. Hughes, and who are likewise for- 
eign to your jurisdiction, submitted for the same 
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reasons, and (3) Mr. Hughes wanted to remove to 
Las Vegas anyway and administer the California 
studios from there. Please note that these defend- 
ants submitted to a jurisdiction which does not 
afford them the rights given in New York and 
California to require a substantial bond as security 
for costs and expenses, as witness Mr. McDonald’s 
motion and affidavit (March 30, 1953) in the Cali- 
fornia action seeking $35,000 ‘or more.’ 


‘“‘Mr. McDonald in his letter to you states that 
because of the diverse domiciles of the several de- 
fendants, ‘there was no single state in which any 
dissident stockholder could secure jurisdiction of all 
the parties charged in this case.’ It should be 
sufficient answer to ask: 


‘1. Since Mr. McDonald representing the cor- 
porations refused [299] to bring the action, necessi- 
tating a derivative action, and since Mr. McDonald 
does not represent any dissident stockholders, why 
is he concerned ? 


“2. If a single jurisdiction is required, why 
Nevada? Why not California where Mr. Hughes 
resided when that prior action was filed? 


“3, Why wasn’t California chosen where Mr. 
Hughes alone was named as the individual defend- 
ant? 

‘*(Note: Counsel will answer that Hughes re- 
moved to Nevada, begging the whole question.) 


“T do not suggest that this is all the evidence I 
propose to present. I believe that a full inquiry of 
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all the witnesses suggested will disclose collusion 
and in any event that Messrs. Kipnis and Mittel- 
man are not true adversaries. 


“T do not understand from the motion, which 
incidentally was not addressed to me, that the in- 
quiry will be made on the 27th. Having invited the 
inquiry, obviously I welcome it. 


*‘T am certain it is apparent to your Honor that 
neither the parties under investigation nor their 
counsel should conduct the investigation. It is re- 
spectfully suggested that a Special Master or 
Referee be appointed to take testimony in New 
York, California and Nevada. 


‘One further thing: Mr. Kipnis, as he tried be- 
fore the California Court, will attempt to prejudice 
your Honor against me by asserting that I stated 
that justice could not be obtained in your Court. 
May I say that it wasn’t more than a month or so 
ago that J even knew that your Honor was to try the 
case, and may I be presumptuous enough to say 
that what little inquiry I made of one or two of the 
lawyers here in Los Angeles was entirely favorable 
to your Honor. [300] 


“Tf you examine into Mr. Kipnis’ assertions in 
this connection, and call for his complete file. you 
will find that what I undoubtedly said was that 
under the circumstances the submission of the 
parties to the Nevada jurisdiction was highly 
suspect. 
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‘‘And, without intending any reflection whatso- 
ever on your Honor, J submit that I have made it 
clear that it is, and that the entire matter invites 
a full and complete investigation not by the accused 
but by the Courts. 


‘Respectfully yours, 
‘“/s/ BERNARD REICH. 


‘fee: Honorable Ben Harrison, District Judge. 
(For Filing.) 
Roy W. McDonald, Esq. 
Louis Kipnis, Esq. 
T. A. Slack, Esq. 
Woodburn, Forman & Woodburn. 
A. W. Ham, Jr., Esq. 
Morse & Graves. 
Floyd B. Odlum, Esq. 


‘‘P.S. Please forgive my secretary signing my 
name to this letter as I am dictating the letter away 
from the office. 

lead | ae 


23. On October 26, 1953, I telegraphed Judge 
McNamee as follows: 


“‘Kipnis Letter Twenty-fourth Irresponsible, In- 
eluding Alleged Reasons for My Not Signing Let- 
ters. I Was in Cedars of Lebanon Hospital. I Re- 
affirm My Letters and Offer of Full Cooperation at 
Your Repeat Your Invitation.’’ [801] 


24. On October 27, 1953, Judge McNamee de- 
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nied Mr. Hughes’ motion for a hearing on my 
charges of October 14, 1953. 


25. On October 30, 1953, I wrote Judge Me- 
Namee as follows: 
‘October 30, 1953. 


“Honorable Frank McNamee, Judge, 
“Tighth Judicial District Court, 
“County Courthouse, 

‘‘Las Vegas, Nevada. 


“Re: Castleman v. Walker, et al., 
Case No. 59422. 


‘Dear Judge McNamee: 


‘‘T received today a copy of Mr. Kipnis’ Jetter 
dated October 27, 1953. 


““On October 26th I telegraphed you as follows: 


‘* “Kipnis Letter Twenty-fourth Irresponsible, In- 
eluding Alleged Reasons for My Not Signing Let- 
ters. I Was in Cedars of Lebanon Hospital. I Re- 
affirm My Letters and Offer of Full Cooperation 
at Your Repeat Your Invitation.’ 


“‘T do not eare to extend this correspondence re 
Mr. Kipnis, except to state to you that his letters 
are false in every material particular, expressed or 
implied. 


‘““T am concerned, however, with the United Press 
dispatch of October 27th in which you are quoted 
as having rejected charges that collusion between 
attorneys led to the dropping of the suit in Cali- 
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fornia and that my action in bringing the charges 
but refusing to appear in court was ‘ill-advised.’ 


“TI made no motion in your Court. The motion 
was made by Mr. Hughes’ attorneys. You denied 
the motion as you had a right to do. 


‘“You did not invite me to appear in your Court. 
I was invited [802] by the accused who are trying 
to pull themselves up by their boot straps by mak- 
ing motions as between themselves. Jt is similar to 
the situation of one golfer conceding a long putt 
to his own partner. Why should I come to Nevada 
at the invitation of Hughes’ attorneys to be checked 
by the defendants’ attorneys and cross-checked by 
plaintiffs’ New York attorneys. 


‘*T asked to be invited as Amicus or as an Inter- 
vener. I asked that you appoint a Special Master 
to take not only my evidence but the evidence of 
the accused and the various witnesses. 


‘*My interest is not fees. It is only that ‘right be 
done.’ I have a duty to the Courts which I intend 
to fulfill. I will not, however, submit on terms 
dictated by the accused. 


‘Respectfully yours, 
‘‘/3s/ BERNARD REICH. 
‘fee: Honorable Ben Harrison, U.S.D.C. Judge. 
(For Filing: 14848-BH.) 
Louis Kipnis, Esq. 


Woodburn, Forman & Woodburn, Esqs. 
Floyd B. Odlum, Esq.”’ 
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26. As matters now stand the Nevada court has 
not ordered an investigation. On the other hand the 
New York Court in connection with the last action 
filed has ordered an investigation and only in con- 
nection with defendants’ motion to stay the New 
York action. Thus, even if the Referee appointed 
in New York finds collusion the New York Supreme 
Court can only deny the motion for a stay. The 
Nevada action will then proceed. Hence this Court 
is in the best position to order an effective inves- 
tigation and proceed with this cause. 


27. I respectfully urge this Court to grant the 
within [3803] motion in all respects. 


/s/ BERNARD REICH. 


Subscribed and sworn to before me this 13th day 
of November, 1953. 


[Seal] /s/ HELEN SPARKMAN, 
Notary Public in and for the County of Los An- 
geles, State of California. [304] 
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(Copy) 
Filed: 11:53 a.m. October 17, 1953. 


HELEN SCOTT REED, 
Clerk. 


By FRANCES PETTINGILL, 
Deputy. 


Case No. 59422 
Dept. No. 1 


In the Eighth Judicial District Court of the State 


of Nevada in and for the County of Clark 


ELI B. CASTLEMAN and MARION V. CASTLE- 


MAN, Doing Business as WOLVERINE TEX- 
TILE COMPANY, and LOUIS FEUERMAN, 


Plaintiffs, 
VS. 


J. MILLER WALKER, FRANCIS J. OPHARA, 


To: 


JR., HOWARD R. HUGHES, NOAH DIET- 
RICH, NED E. DEPINET, HUGHES TOOL 
COMPANY, RKO PICTURES CORPORA- 
TION and RKO RADIO PICTURES, INC., 


Defendants. 
NOTICE OF MOTION 


Eli B. Castleman and Marion V. Castleman; 
Doing Business as Wolverine Textile Company, 
and Louis Feuerman, and Their Attorneys, 
Louis Kipnis and David Zenoff. 

J. Miller Walker, Francis J. O’Hara, Jr., 
Noah Thietrich Ned BR. PDeninet. and Their At- 
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torneys, Manly Fleischmann and Morse & 
Graves. 


RKO Pictures Corporation and RKO Radio 
Pictures, Inc. and Their Attorneys, Donovan, 
Leisure, Newton, Lumbard and Trvine and 
Ham and Ham. 


You and Hach of You will please take notice that 
the undersigned will move this Honorable Court at 
Las Vegas, Nevada, on the 27th day of October, 
1953, at 11:00 a.m. or as soon thereafter as counsel 
ean be heard, to order a hearing with respect to 
certain charges made by one Bernard Reich in a 
written communication to the above-entitled Court, 
bearing date of [805] October 14, 1953, a copy of 
which is attached hereto and marked ‘‘Exhibit A’”’; 
by way of explanation and not to limit the general- 
ity of the inquiry hereby moved upon the Court, 
movant points out that apparently Bernard Reich 
is beyond the jurisdiction of this Court and in the 
communication aforesaid has not unequivocally 
agreed to bring himself within the jurisdiction of 
the Court for the purposes of investigating the 
eharges which he proposes to make. 


Movant therefore requests the Court to make the 
order of investigation broad and comprehensive 
enough that whatever measures seeming necessary 
may be taken to procure the oral testimony of the 
aforesaid Bernard Reich and to cause to be intro- 
duced in evidence at such hearing any other evi- 
dence of any kind which might be made as to the 
truth or falsity of the implications of the said letter 
of Bernard Reich, and that this Court make full 


118 Eli B. Castleman, et al., 


use of its powers and jurisdiction to bring about a 
full and complete hearing upon the matter set forth. 


Dated this 17th day of October, 1953. 
T. A. SLACK, 
7000 Romaine Street, 
Hollywood 38, California ; 
WOODBURN, FORMAN & 
WOODBURN, 


By WM. K. WOODBURN, 
206 N. Virginia Street, 
Reno, Nevada; 
Attorneys for Defendants Howard R. Hughes and 
Hughes Tool Company. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed November 16, 1953. [306] 


[Title of District Court and Cause. ] 


MINUTES OF THE COURT—OCT. 19, 1953 
Present: The Hon. Ben Harrison, 
District Judge. 
Counsel for Plaintiffs: Harry Silver and 
Louis Kipnis; 
Counsel for Applicants for Intervention: 
J. J. Brandlin; 


Counsel for Defendants: Guy Knupp for 
def’t RKO Radio Pictures, Ine. 


Bernard Reich, Esq., respondent in Mo- 


tion (2) infra, and one of attorneys of 
record for plaintiffs. 
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Proceedings: or hearing motion. 


GQ) Of Harry Rosenthal and Gertrude Rosen- 
thal to intervene as plaintiffs, pursuant to notice, 
and motion, filed Oct. 2, 1953, (copy of complaint 
in intervention attached to said motion) ; 


(2) For hearing cross-motion and motion of 
plaintiffs for orders: 


(a) Staying consideration of the motion of 
Harry Rosenthal and Gertrude Rosenthal to inter- 
vene, ete. 


(b) Enjoining Bernard Reich, Esq., from taking 
any further steps in this case as alleged counsel for 
the plaintiffs ; 


(c) Substituting Henry Herzhrun, Esq., for said 
Bernard Reich, Esq., as local attorney of record for 
the plaintiffs herein ; 


(d) Admitting Louis Kipnis of the New York 
Bar, pro hae vice, and designating said Louis Kip- 
nis, Esq., as lead counsel for the plaintiffs herein ; 


(e) Quashing the notice, dated Oct. 5, 1953, here- 
tofore served by the said Bernard Reich, Esq., to 
take the depositions of Howard Hughes and Ross 
Hastings as officers and/or employees of the de- 
fendants, RKO Pictures Corp., and RKO Radio 
Pictures, Inc., and 

(f) Granting such other and different relief as 


to the court may seem just in the premises, pursuant 
to motion, notice, order shortening time for service 
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of said motion, and points and authorities, filed 
Oct. 13, 1953; 


(3) For hearing motion of def’t RKO Radio 
Pictures, Inc., for order dismissing this action, or 
in the alternative, for an order staying all proceed- 
ings herein, pursuant to motion, notice, affidavit of 
Howard R. Hughes, affidavit of Roy W. McDonald, 
Memo. of points and authorities, and order shorten- 
ing time for service of said motion, filed Oct. 13, 
1953; 


(4) For hearing motion of def’t RKO Radio 
Pictures, Inc., for an order that depositions of Ross 
R. Hastings and of Howard R. Hughes, be not 
taken, pursuant to notice, motion, affidavit of Guy 


Knupp, and order shortening time for service of 
said motion, filed Oct. 13, 1953. 


On motion of Attorney Silver, of counsel for 
plaintiffs, It Is Ordered that Louis Kipnis, Esq., of 
the New York Bar, is allowed to practice in this 
Court for the purposes of this case only. 


Attorney Brandlin makes a statement to the 
Court in support of motion (1). 


Attorney Reich makes a statement that he repre- — 
sents the plaintiffs and has no objection to granting 
of motion (1). 

Attorney Kipnis makes a statement that he ap- 
pears for the plaintiffs and that Bernard Reich is 
functus officio herein. 

Attorneys Reich, Silver, and Kipnis make state- 
ments to the Court. 
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Attorney Brandlin makes a further statement in 
support of Motion (1). 


The Court makes a statement. Attorney Kipnis 


makes a further statement in opposition to mo- 
mon (2). 


The Court makes a further statement and orders 
all further proceedings and the motions on the 
calendar today continued to Dee. 28, 1953, 10 a.m. 


Att’ys Reich and Kipnis and the Court make 
further statements. 


EDMUND L. SMITH, 
Clerk. 


By MURRAY E. WIRE, 
Deputy Clerk. [3809] 


[Title of District Court and Cause. ] 


MINUTES OF THE COURT—NOV. 30, 1953 


Present: The Hon. Ben Harrison, 
District Judge. 


Counsel for Plaintiffs: Bernard Reich; 
Harry Silver. 


Counsel for Defendants: No appearance. 


Proceedings : 

For hearing motion of Bernard Reich, Isq., at- 
torney of record for the plaintiffs, for appointment 
of a Special Master, pursuant to Rule 53 of FRCP, 
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pursuant to motion, notice, and affidavit of Bernard 
Reich, filed Nov. 16, 1953. 

Attorney Reich makes a statement. 

The Court makes a statement. 

Attorney Reich makes a further statement. 


It Is Ordered that cause is continued to Dee. 14, 
1953, 10 a.m., for further hearing. 


EDMUND L. SMITH, 
Clerk. 


By MURRAY E. WIRE, 
Deputy Clerk. [347] 


[Title of District Court and Cause. | 


MINUTES OF THE COURT—DEC. 14, 1953 


Present: The Hon. Ben Harrison, 
District Judge. 


Counsel for Plaintiffs: Bernard Reich and 
Robert Silver. 


Counsel for Defendants: Guy Knupp for 
def’t RKO Radio Pictures, Ine. 


Proceedings: 


For further hearing motion of Bernard Reich, 
Esq., Local Attorney of record for plaintiffs, for 
appointment of a Special Master, pursuant to Rule 
53 of FRCP, pursuant to motion, notice, and affi- 
davits of Bernard Reich, filed Nov. 16, 1953. 
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Attorney Reich makes a statement to the Court. 


Court Orders that the further hearing of said 
motion is continued to the end of the ealendar. 


Later, at 10345 a.m., all being present as before. 


Attorney Reich makes a further statement and 
argues further in support of said motion for the 
appointment of a Special Master. 


Each of Attorneys Silver and Knupp makes a 
statement. 


Court Orders that said motion for appointment 
of a Special Master is striken from the calendar 
and held in abeyance until after the trial of the 
Nevada action. 


It Is Further Ordered that the motions hereto- 
fore continued to Dec. 28, 1953, 10 a.m., for hearing 
are also stricken from the calendar and held in 
abeyance until after the trial of the Nevada aetion. 


EDMUND L. SMITH, 
Clerk. 


By MURRAY E. WIR, 
Deputy Clerk. [848] 
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[Title of District Court and Cause. ] 
MINUTES OF THE COURT—DEC. 29, 1953 


Present: The Hon. Ben Harrison, 
District Judge. 
Counsel for Plaintiffs: No appearance. 


Counsel for Defendants: No appearance. 


Proceedings: 

It Is Ordered that this cause be, and it is placed 
on the calendar of Jan. 11, 1954, 10 a.m., for hear- 
ing on the settlement of order vacating the order 
of dismissal of June 26, 1953; and the clerk is di- 
rected to notify counsel. 


Mailed notices to counsel. 


EDMUND L. SMITH, 
Clerk. 


By MURRAY E. WIRE, 
Deputy Clerk. [349] 


[Title of District Court and Cause. ] 
MINUTES OF THE COURT—JAN. 11, 1954 


Present: The Hon. Ben Harrison, | 
District Judge. 
Counsel for Plaintiffs: Bernard Reich and 
Robert Silver. . 


Counsel for Defendants: Guy Knupp for 
def’t RKO Radio Pictures, Inc. 
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Proceedings: 


Iror hearing on the settlement of form of order 
vaeating the order of dismissal of June 26, 1953. 


The Court makes a statement. 

Attorney Reich makes a statement. 

Attorney Knupp makes a statement. 

The Court states that order will be signed later. 


EDMUND L. SMITH, 
Clerk, 


By MURRAY E. WIRE, 
Deputy Clerk. [350] 


[Title of District Court and Cause.] 


PROPOSED ORDER VACATING DISMISSAL 
OF ACTION DATED JUNE 26, 1953 


By motion dated August 11, 1953, plaintiffs, by 
their attorney, Bernard Reich, moved to vaeate the 
order of dismissal made and entered herein on 
June 26, 1953, on the grounds (1) that the order of 
June 26, 1953, purported to afford relief beyond 
that whieh was applied for by, and was different in 
kind from the demand in, the motion or motions, 
(2) that the said order purported to be wider in 
scope and afforded relief beyond that which was 
directed by minute order. (38) that the defendants 
failed to comply with the said minute order in that 
plantiffs’ attorneys were not served with any pro- 
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posed order, (4) that the defendants did not comply 
with Local Rule 7(a), and (5) that justice requires 
the vacation of the said order. 


The said motion was based on the records and 
files of the [351] Court, the Notice of Hearing dated 
August 11, 1953, for the 5th day of October, 1953, 
Plaintiffs’ Memorandum of Points and Authorities 
dated August 11, 1953, all duly served and filed, 
and Affidavit of Bernard Reich to be filed. 


Thereafter the Affidavit of Bernard Reich in 
Support of Motion to Vacate Order of Dismissal 
Made June 26, 1953, and sworn to September 9, 
1953, was duly served and filed. 


Thereafter Raymond A. Cook, an attorney at law 
in the State of Texas, and theretofore permitted 
by this Court to appear in this action on behalf of 
the defendant Howard R. Hughes, filed a motion 
to appear as amicus curiae, and in support thereof 
filed an affidavit sworn to September 18, 1953. Said 
motion and affidavit was received by said Bernard 
Reich on September 19, 1953. 


Thereafter said Bernard Reich filed document 
entitled ‘‘Reply Affidavit of Bernard Reich in Op- 
position to Motion and Affidavit of Raymond A. 
Cook as Amicus Curiae,’’ sworn to October 2, 1953, 
which affidavit was duly served. 


Thereafter Henry Herzbrun and Robert Silver 
filed a document entitled ‘‘ Affidavit of Louis Kipnis 
' and Leo B. Mittelman in Opposition to Motion to 
Vacate Order of Dismissal Made June 26, 1953,’’ 
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which affidavit was sworn to September 25, 195°, 
and in which said Henry Herzbrun and Robert 
Silver designated themselves as ‘Attorneys in Op- 
position of Motion to Vacate Order of Dismissal 
Made June 26, 1953.”’ 


Thereafter Bernard Reich filed document entitled 
“Reply Affidavit of Bernard Reich to Affidavit of 
Louis Kapnis and Leo B. Mittelman,’’ sworn to Oc- 
tober 1, 1953, which affidavit was dulv served. 


Thereafter defendant RKO Radio Pictures, Inc. 
filed the affidavit of Rov W. MeDonald, sworn to 
September 25, 1953, which [352] affidavit was re- 
ceived in the mail by said Bernard Reich on Octo- 
herd, 1953. 


Thereafter said Bernard Reich filed document 
entitled ‘‘“Reply Affidavit of Bernard Reich to Affi- 
dawit of Roy W. MecDonald,’’ sworn to October 2, 
1953, which affidavit was duly served. 


At the tume of the filing of said reply affidavits 
plaintiffs, by their attorney, Bernard Reich, filed 
document dated October 2, 1953, entitled ‘‘Supple- 
mental Memorandum of Points and Authorities in 
Support of Motion to Vacate Order of Dismissal 
Dated June 26, 1953.” 

Plaintiffs’ motion to vacate the order of June 
96, 1953, came on for hearing before this Court, 
Honorable Ben Harrison, District Judge, presiding, 
on the 5th day of October, 1953. 


At the same time there came on for hearing 
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the motion of the defendant Howard R. Hughes for 
his attorney Raymond A. Cook to appear as amicus 
curiae. 


At the said time; Bernard Reich appeared for 
the plaintiffs; Mitchell, Silberberg & Knupp and 
Donovan, Leisure, Newton & Irvine by Guy Knupp 
appeared for the defendant RKO Radio Pictures, 
Corp.; Raymond A. Cook appeared as proposed 
amicus curiae; and Henry Herzbrun’s appearance 
was noted, although he did not appear. 


The Court makes the following Findings of Fact: 


(a) The order of June 26, 1953, afford relief 
beyond that which was applied for by, and is differ- 
ent in kind from the demand in, the motion of the 
defendant Howard R. Hughes, heard June 8, 1953. 


(b) The order of June 26, 1953, purports to be 
wider in scope and affords relief beyond that which 
was directed by the minute order after hearing on 
said defendant Hughes’ motion. [353] 


(c) The defendants failed to comply with the 
said minute order in that plaintiffs’ local attorney 
of record, Bernard Reich, was not served with the 
proposed order ultimately made June 26, 1953. 


(d) Defendants did not comply with Local Rule 
7(a) in that the proposed order ultimately made 
June 26, 1953, was not approved or disapproved 
by plaintiffs’ local attorney of record, Bernard 
Reich. 


(e) Justice requires the vacation of the said 
order of June 26, 1953. 
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(f) No notice of the dismissal of the action was 
given to the stockholders of the defendants pursuant 
to Rule 23 of the Federal Rules of Civil Procedure. 

(g) Raymond A. Cook has heretofore appeared 
as attorney for the defendant Howard R. Hughes 
and 1s a partisan. 


(h) Henry Herzbrun and Robert Silver are not 
attorneys of record for any of the parties to the 
action. 


Gi) Louis Kipnis and Leo B. Mittelman are not 
attorneys admitted to practice before this Court in 
this or any other action. 


(J) None of the defendants have filed anv memo- 
randum of points and authorities or any memoran- 
dum pursuant to Local Rule 3(d) giving reasons 
why the motion of the plaintiffs should not be 
eranted. 

(k) The order of June 26, 1953, was made by 
this Court through inadvertence and was improperly 
presented to it. 

The Court makes the following Conclusions of 
Law: 

(a) The order of June 26, 1953, is invalid on 
its face and plaintiffs are entitled to have the said 
order vacated. [354] 

(b) Raymond A. Cook is not entitled to appear 


in this action as amicus curiae. 


(ad) The defendants are deemed to have con- 
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sented to the granting of the plaintiffs’ said motion 
to vacate the order of dismissal of June 26, 1953. 


(d) Justice requires that the motion to vacate 
be granted. 


Now, Therefore, It Is Ordered as Follows: 


1. Plaintiffs’ motion dated August 11, 1953, to 
vacate order of dismissal dated June 26, 1953, is 
granted, and the said order of dismissal dated 
June 26, 1953, is hereby vacated; except that the 
Court does not vacate that part of the order quash- 
ing the service on the defendant Howard R. Hughes. 


2. Defendant Howard R. Hughes’ motion for 
his attorney Raymond A. Cook to appear as amicus 
curiae is in all respects denied. 


Dated: This .... day of December, 1953. 
District Judge. 


Receipt of copy acknowledged. 
[Endorsed]: Filed October 20, 1954. [355] 
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In the District Court of the United States, Southern 
District of California, Central Division 


No. 14848-BH 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business as WOLVERINE TEX- 
TILE COMPANY, and LOUIS FEUERMAN, 


Plaintiffs, 
VS. 


HOWARD R. HUGHES, RKO PICTURES COR- 
PORATION, RKO RADIO PICTURES, 
ING., and THE CHASE NATIONAL BANK 
OF THE CITY OF NEW YORK, 


Defendants. 


ORDER VACATING ORDER DISMISSING 
ACTION 


On the 26th day of June, 1953, the above-entitled 
Court made and entered an Order in the above- 
entitled action, which said Order in part reads as 
follows: 


‘Tt is, therefore, Ordered and Decreed that 
the return of service of summons as to the 
defendant, Howard R. Hughes, be and the same 
is hereby quashed. 


“Tt further appearing to the Cowt by the 
record in this action that there is another 
action pending in the State of Nevada in which 
the same plaintiffs herein are the plaintiffs. 
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and in which additional necessary defendants 
are joined, with all parties properly before the 
Court; that such action is being actively prose- 
cuted before that Court; and that the relevant 
Nevada Rules of Civil Procedure are [357] 
identical with the Federal Rules of Civil Pro- 
cedure governing actions of this type. 


‘It is, accordingly, further Ordered and De- 
creed that this action be, and the same is hereby 
dismissed without prejudice, the taxable costs 
of court exclusive of attorneys’ fees to be 
adjudged against the plaintiffs in the within 
action.”’ 


Thereafter, and on August 11, 1953, a motion was 
made to vacate the Order insofar as it purported 
to dismiss the above-entitled action, and said motion, 
having been duly argued and the Court being fully 
advised in the premises, finds and determines that 
that portion of said Order dismissing said action 
was inadvertently made and entered, and that it 
was not the intent of the Court to enter any Order 
dismissing said action. 


Now, Therefore, It Is Hereby Ordered that that 
portion of said Order made and entered herein on 
June 26, 1953, reading as follows: 


“Tt further appearing to the Court by the | 


record in this action that there is another action 
pending in the State of Nevada in which the 
same plaintiffs herein are the plaintiffs, and in 
which additional necessary defendants are 
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joined, with all parties properly before the 
Court; that such action is being actively prose- 
euted before that Court; and that the relevant 
Nevada Rules of Civil Proecdure are identical 
with the Federal Rules of Civil Procedure gov- 
erning actions of this type. 

“It is, accordingly, further Ordered and De- 
creed that this action be, and the same is hereby 
dismissed without prejudice, the taxable costs 
of court exclusive of attorneys’ fees to be ad- 
judged against the plaintiffs in the within 
action.’’ [3858] 

should be, and the same is hereby vacated and set 
aside, and that the remainder of said Order, read- 
ing as follows: 

‘“‘It is, therefore, Ordered and Decreed that 
the return of service of summons as to the de- 
fendant, Howard R. Hughes, be and the same 
is hereby quashed.”’ 


shall be and remain in effect. 
Dated: Jan. 11, 1954. 
/s/ BEN HARRISON, 
United States District Judge. 
[Endorsed]: Filed January 11, 1954. 


Judgment docketed and entered January 12, 
1954. [859] 


134 Kl. B. Castleman, et al., 
[Title of District Court and Cause. ] 


MOTION TO VACATE IN PART ORDER 
ENTERED JANUARY 12, 1954, AND FOR 
OTHER RELIEF 


Plaintiffs move to vacate so much of the order 
herein entered January 12, 1954, vacating the order 
of June 26, 1953, which does not vacate in its 
entirety the order of June 26, 1953, and which 
grants the quashing of the service of process on 
the defendant Howard R. Hughes. 


Plaintiffs move to set aside plaintiffs’ default on 
the said defendant’s motion to quash service of 
process on him, heard June 8, 1953. 


Plaintiffs move in the alternative for the appoint- 
ment of a Special Master with maximum powers, 
all in accordance with Rule 53 of the Federal 
Rules of Civil Procedure, to investigate, receive 
and report all evidence, and make findings concern- 
ing the residence of the defendant Howard R. 
Hughes and the [361] allegations of Bernard Reich 
set forth in his affidavit submitted herewith, and 
including but not limited to the facts and cireum- 
stances concerning plaintiffs’ default on defendant 
Hughes’ motion to quash service and the purported 
removal of the defendant Hughes from the State 
of California to the State of Nevada. 


The grounds of the said motions are as follows: 


1. All of the grounds set forth in Rule 60, sub- 
division (b) of the Federal Rules of Civil aa 
cedure, except Reason numbered 5 of the said Rule. 
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2, ‘The default of the plaintiffs on the defend- 
ant Hughes’ motion to quash service of process on 
him was obtained as part and parcel of a conspiracy 
and collusive agreements to deprive this Court of 
jurisdiction of this case and to confer jurisdiction 
on the state court of Nevada. 

The motions will be based on the following: 

1. The records and files of this Court. 

2. The Notice of Hearing herein. 

3. Affidavit of Bernard Reich in support of the 
motions. 

4, Plaintiffs’ Memorandum of Points and Au- 
thorities. 

Dated: February 1, 1954. 


‘/s/BERNARD REICH, 
Attorney for Plaintiffs. [362] 


[Title of District Court and Cause. ] 


AFFIDAVIT OF BERNARD REICH IN SUP- 
PORT OF MOTION TO VACATE PART OF 
ORDER OF JANUARY 12, 1954, AND FOR 
OTHER RELIEF 

State of California, 

County of Los Angeles—ss. 

Bernard Reich being first duly sworn, deposes 
and says: 

1. Lam local attorney of record for the plain- 
tiffs in the above-entitled action. 
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2. (a) Louis Kipnis and Leo B. Mittelman, 
whose address is 111 Broadway, New York 6, New 
York, are New York attorneys who appear with me 
as attorneys for the plaintiffs, although they are 
not licensed to practice in the State of California 
and have not been admitted for the purposes of 
this case. 


(b) Donovan, Leisure, Newton & Irvine of 2 
Wall Street, New York 5, New York, have ap- 
peared in this action as attorneys [3878] for defend- 
ant RKO Radio Pictures, Ine. 


(c) Thomas A. Slack of 7000 Romaine Street, 
Hollywood 38, California, and Raymond A. Cook 
of Texas, have appeared as attorneys for the defend- 
ant Howard R. Hughes. 


(d) Mitchell, Silberberg & Knupp of Los An- 
geles, have appeared as attorneys for the defend- 
ant RKO Radio Pictures, Inc. 


(e) Robert Silver of 118 S. Beverly Drive, 
Beverly Hills, California, has purported to appear 
as attorney for the plaintiffs, although there has 
been no substitution of attorneys. 


3. On Saturday, December 13, 1952, I received a 
telephone call from New York from Messrs. Kipnis_ 
and Mittelman retaining me to file suit in behalf 
of the plaintiffs. On Monday, December 15, 1952, 
I filed this suit. 


4. Mr. Kipnis had previously filed a similar suit 
in the Supreme Court of the State of New York 
and there was pending before New York Supreme 
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Court Justice Henry Clay Greenberg Mr. Kipnis’ 
motion for the appointment of a receiver. 

5. On December 26, 1952, T read in the trade 
papers and learned for the first time that plain- 
tiffs had filed a derivative action in the state court 
in Las Vegas, Nevada. I was not. informed by 
Messrs. Kipnis and Mittelman of their intentions 
to file such suit. 


6. (a) On January 27, 1953, a local trade paper 
reported that the motion in New York for the ap- 
pointment of a receiver had been withdrawn. At- 
tached to my affidavit of September 9, 1953, and 
marked Exhibit ‘‘A’’ is a true copy of the said 
article purporting to recite the proceedings before 
Mr. Justice Greenberg. 


(b) The motion for the appotntment of a re- 
ceiver was withdrawn in New York not only with- 
out my consent hut without [379] my knowledge 
or prior consultation. 


7. JI have caused the Nevada complaint to be 
compared with the original complaint filed herein, 
and except for jurisdictional allegations the two 
complaints are identical. However, the amended 
complaint in this action introduced many additional 
issues. Just recently the Nevada complaint was 
amended and it is now similar to the complaint 
here which I amended. 

8. (a) On or about February 4, 1953. I received 
a notice from the Court that the action had been 
placed on the calendar pursuant to Rule 16 for 
Monday, February 9, 1953. 
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(b) On February 5, 1953, I wrote to Judge Har- 
rison asking his indulgence until I had an oppor- 
tunity to confer with New York counsel personally 
in New York City. I received notice from the clerk 
that the hearing scheduled for February 9th had 
been continued to March 2, 1953. 


9. I was in New York from on or about Feb- 
ruary 11th, 1953, to February 18, 1953. I conferred 
with New York counsel in my room at the Hotel 
Warwick. What took place at this conference I 
told this Court on December 14, 1953. I hereby 
reaffirm my statements to the Court on that date 
under oath now. 


10. At that conference in New York City, New 
York counsel agreed that I should amend the com- 
plaint. I so informed Judge Harrison on March 2, 
1953. 


11. (a) The amended complaint herein was 
filed on March 4, 1953, and service was thereafter 
made on the defendant Howard R. Hughes at the 
Beverly Hills Hotel and on RKO Radio Pictures, 
Inc., at its Los Angeles studio. The defendant RKO 
Pictures Corporation refused to submit to process 
on the ground that it was not doing business in 
California. [380] 


(b) The defendant RKO Radio Pictures, Inc., — 


was served not only with process but with a Notice 
of the Taking of the Deposition of its officer and 
employee, the defendant Howard R. Hughes. 


12. With respect to the Nevada action, I learned 
that Mr. Hughes had submitted himself to the juris- 
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diction in Nevada as did the defendant RKO Pic- 
tures Corporation, notwithstanding it did no more 
business in the State of Nevada than it did in the 
State of California. T learned for another thing 
that Nevada has no security law such as may he 
available to defendants in the State of California. 
Krom the U. 8. Marshal T learned that Mr. Hughes 
had purported to renounce his Beverly Hills resi- 
dence for Las Vegas, Nevada, apparently between 
the time this action was filed and the complaint was 
amended and served at the Beverly Hills Hotel. and 
shortly before he aecepted service of process in the 
Nevada aetion. 


13. Messrs. Kipnis and Mittelman, by letter and 
by telephone, importuned me and instructed me to 
withdraw the Notice of Mr. Hughes’ deposition. I 
told them that the deposition was necessary on the 
issue of any application for security. They both 
assured me that no such motion would be made and 
if made they would consider it an act of bad faith 
and that I would then be free to notice Mr. Hughes’ 
deposition. I complied with their request; but soon 
thereafter was served with two sets of motion 
papers, one in behalf of the defendant Howard hk. 
Hughes to quash the service on him on the ground 
that he was not at the time of purported service a 
resident of Beverly Hills, California, but had re- 
moved to Las Vegas, Nevada. The second was a 
motion in behalf of the defendant RKO Radio Pic- 
tures, Ine., for security pursuant to the Corpora- 
tions Law of the State of California. Ma. Hughes’ 
motion to quash did not [881] give the date when 
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he removed to Las Vegas, Nevada, and my affidavits 
to the effect that Mr. Hughes did not purport to 
renounce his Beverly Hills residence until after this 
action was filed have not been denied. 


14. Both motions were made returnable April 
18, 1953; I noticed Mr. Hughes’ deposition for 
April 9, 1953. 


15. Again Messrs. Kipnis and Mittelman impor- 
tuned me to withdraw the notice of Mr. Hughes’ 
deposition. Not wanting to be a part of any plan 
to deprive this Court of jurisdiction and to convey 
that jurisdiction to Nevada, I refused; but it was 
agreed not only by New York counsel but by de- 
fendants’ counsel here that Mr. Hughes’ motion to 
quash process would go over to April 27, 1953, and 
RKO’s motion for security would go over to June 
8, 1953. 


16. On April 20, 1953, I wrote to Mr. Mittelman 
as follows: 


‘“eee\tail. 
‘‘Special Delivery. 
‘‘Leo B. Mittelman, Esq., 


‘*111 Broadway, 
‘‘New York 6, New York. 


‘‘Re: Castleman v. Hughes. 
‘*Dear Leo: 


“There is nothing in my letter of April 13th 
which could have properly provoked your tirade of 
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April 16, 1953, unless you were prompted by some 
deep-rooted feelings of your own which have little 
or nothing to do with me. 


“TIT would suggest that you don’t write to me in 
this fashion again. 


“‘T would suggest further that you make an appli- 
eation to substitute me out of the case. 


‘‘In any event I am giving consideration to laying 
the entire [882] matter, including our exchange of 
correspondence, before Judge Harrison. 


‘‘A fair review of what has happened is as fol- 
lows: 


“1. You retained me to file suit in California 
on the basis of a minimum of 10% of the fees re- 
ceived by us in all actions. Additional fees to me 
were to be fixed by Berme Fischman. 


‘2. Without consulting me or apprising me of 
the facts, Kipnis met with Hughes and Floyd 
Odlum at the Cochran Ranch. 


“¢3. You filed in Nevada and Texas without dis- 
cussing same with me and without my knowledge. 


‘4. You dropped receivership proceedings in 
New York without consulting me and without my 
knowledge. 


5 You and Kipnis met with me in my hotel 
room and advised me that the defendants had 
agreed to submit to the jurisdiction in Nevada, 
where there was no law regarding security. You 
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advised me that you had a satisfactory understand- 
ing with the defendants and that you hoped to settle 
the matter in Nevada after some adversary pro- 
ceedings. You agreed with me that for safety’s sake 
the action in California should stand by. 


‘*6, Since Judge Harrison had already had me 
up pursuant to Rule 16, you authorized me to tell 
Judge Harrison that I would file an amended com- 
plaint and serve, which is what Judge Harrison 
insisted on. 


‘‘7, Between the time of the original filing and 
the amended complaint filing, Hughes left the Bev- 
erly Hills Hotel for Las Vegas. 


‘8. The parent company refused to submit to 
the jurisdiction here, although it submitted in 
Nevada. 


‘9. -Another plaintiff has now filed in the fed- 
eral and state courts. [883] 


‘10. When Guy Knupp and I appeared before 
Judge Harrison to put over Slack’s motion to vacate 
process on Hughes to June 8th, the same date as 
the motion for security, Judge Harrison stated that 
he was looking for some way to dismiss the action 
inasmuch as a similar action was filed by the same 
plaintiffs in Nevada. I told Judge Harrison that I 
wanted the California action to be a standby action 
and asked him that if we could keep the action 
quiescent and not trouble him with motions whether 
he would not keep the action. He didn’t directly 
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answer me, but T felt confident that if this could be 
done Judge Harrison would cooperate. 


“Ll. Referring directly to your letter of April 
16th: 


(a) With respect to the second paragraph 
thereof: Defendants’ motions were not precipitated 
by my unilateral decision to attempt to serve the 
defendants. Judge Harrison insisted on service. 
All our prior correspondence did not refer merely 
to filing an amended complaint and not to serving 
same. 1 informed yon that I was going to serve. T 
informed you further that Judge Harrison insisted 
mnat I serve. 


““(b) With respect to the third paragraph 
thereof: I don’t give a damn that the motions were 
evoked by my attempted service, and I don’t care 
whether you control or don’t control the defendants 
or their counsel. 


“(e) With respect to the fourth paragraph 
thereof: Kipnis and Slack have agreed that the 
motion to quash Hughes’ service shall go over to 
June 8th. The court has agreed that the matter 
shall go over to June 8th and [I will appear on 
April 27th to effectuate the continuance. [384] 


““(d) With respect to the seventh paragraph 
thereof, page 3: I answered your letter of January 
93rd fully by indicating the amendments to the 
complaint which you approved, and which were 
subsequently put in as the amended complaint. 
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What’s that go to do with my letter of April 8th 
concerning a deposition of Howard Hughes? 


‘““(e) With respect to paragraph fifteen thereof: 
I can endure any reasonable restraint, but I will 
not be abused by you or deterred from what I think 
is my duty in this case. I don’t understand, further- 
more, what you mean that your obligation to me 
will survive the California action. 


‘‘(f) With respect to paragraph nineteen, fourth 
paragraph from the bottom of page 3: On what do 
you base your belief that it would not be possible 
to attach Hughes’ personal property in California ? 


‘‘(¢) With respect to the last paragraph thereof: 
You say that you do not wish me to offer any resist- 
ance to Hughes’ motion. However, how about the 
motion for security? Have you forgotten that you 
once told me that the motion for security, if made, 
would be in bad faith? I want to know now and at 
the same time what your instructions are regarding 
both motions. 


‘‘Now get this, and get it straight: 


‘‘T have been pushed as far as I will go. When 
-I filed this complaint I put my honor and reputa- 
tion behind it. I told you in that hotel room that 
I consider that I represent 76% of the stock and 
not just your chents. I told you that I would not 
stand for any deal with Hughes or with the de 
fendants which was not fair to the stockholders: 
Incidentally, I didn’t learn until [885] very recently 
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that your action in Nevada was not in the federal 
court but in the state court. Why? 


“The more I think of it, the more I see no way 
out than to take the entire matter up with Judge 
Harrison and obtain his instructions. 


“Very truly yours, 
“/s/ BERNARD REICH. 
ecc, bermard ID. Fischman, Esq.” 


7. On April 22, 1953, Mr. Kipnis wrote me as 
follows: 


‘Bernard Reich, Esq., 
"0441 Wilshire Boulevard, 
‘Beverly Hills, California. 


‘“‘Dear Bernie: 


‘Your special delivery letter of the 20th arrived 
today. 


‘“We are amazed to learn that despite asking for 
our ‘orders’ you do not see fit to follow the instruc- 
tions of those who hired you. 


‘The statements contained in your letter are 
largely not statements of fact and are not in accord 
with the record. Further, your allusions to matters 
extraneous to the issue before Judge Harrison are 
groundless and I do not propose to argue them with 
you again. Moreover, they are beside the issue as 
to whether to contest the Hughes’ motion to quash 
the attempted service upon him. 


“fT am sending a copy of this letter to Judge 
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Harrison and all adversary counsel since you seem 
to be considering it. 


‘‘The chronology of litigation, in our pursuit of 
the defendants is that the New York case was filed 
first; the California case, second, and the Nevada 
ease third. In [386] Nevada (whose Rules of Pro- 
cedure have been patterned on the Federal Rules) 
we have irrevocable jurisdiction over all necessary 
and proper parties. In Nevada, we are confident 
we will have a full, proper, thorough and just trial 
of the action. 


‘*In point of fact we are now examining hundreds 
of documents in preparation for depositions to 
commence tomorrow and to continue from day to 
day. Scheduled for examination are the corporation, 
its President, Vice-President and General Counsel 
and three directors and former directors living here 
in the East. 


‘““We are convinced that the attempted service on 
Hughes is not good and that his motion to quash 
is well taken. We previously told you about our 
information relative to his non-residence. 


‘‘In view of the foregoing, even if it were pos- 
sible to obtain service upon Hughes, we would not 
wish to accomplish it because it is not possible to 
obtain jurisdiction over all other proper and neces- 
sary parties, as we have in Nevada. 


“Tt is, therefore, our recommendation that you 
devote no further time or expense to attempt to 
establish the contrary to what we now know to be 
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: ’ 

“We consider that your duty as local counsel to 
us is to comply with our request with respect to 
the motion coming on to be heard on April 27, 1953. 


‘Sincerely, 


a/s/ LOU. 
““LK ms. 


‘Copies to: 
“Hon. Ben Harrison, United States District 
Court, Los Angeles California. [387] 
“Tom A. Slack, Esq., Mitchell, Silberberg & 
Knupp, Esqs., 6899 Wilshire Boulevard, Los 
Angeles 48, California.”’ 


18. Prior to the return date of Mr. Hughes’ 
motion to quash on April 27, 1953, however, I met 
with one of the attorneys for Mr. Hughes who 
agreed that the motion should go over to June Sth. 
This was approved by Judge Harrison on April 
27th, although the Court referred to Mr. Kipnis’ 
letter instructing me to default. My duty to my 
elients prevented me from laying the entire matter 
before the Court. I merely stated to Judge Har- 
vison that there was a difference between New York 
eounsel and myself and that I hoped to have it 
resolved before June 8th. 


19. In the meantime, at the instance of Messrs. 
Kipnis and Mittelman, on May 22, 19538, T entered into 
a stipulation with Mr. Guy Knupp of Mitchell. Sil- 
berberg & Knupp, and Mr. Roy W. MeDonald of 
Donovan, Leisure, Newton & Irvine, attorneys for 
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defendant RKO Radio Pictures, Inc., which con- 
tinued the motion for security to August 10, 1953, 
and continued Mr. Hughes’ deposition to July 27, 
1953. It was also arranged that the plaintiffs would 
default on the motion to quash service of process 
on Mr. Hughes. 


20. Pursuant to the understanding I did not 
appear on the return date of the motion to quash 
the service of process on Mr. Hughes. 


21. On or about July 13, 1953, I conferred with 
Mr. Kipnis in my office and had dinner with him 
and my wife at the Miramar Hotel in Santa Monica. 
Our entire discussion was based on the fact that 
the California action would proceed as [388] a 
standby action. 


22. This conversation took place with Mr. Kipnis 
notwithstanding on June 26, 1953, with the consent 
of Mr. Kipnis but not with my consent or knowl- 
edge this action was dismissed. I had known noth- 
ing about the matter since the default on June 8, 
1953; but on July 14, 1953, the day after speaking 
to Mr. Kipnis, I received a telephone call from an 
attorney in the office of Mitchell, Silberberg & 
Knupp who asked me if the order of June 26th had 
not dismissed the action against all of the defend- 
ants. He thereupon read me the order about which 
I learned for the first time. 


23. By motion dated August 11, 1953, plaintiffs, 
by your deponent as their attorney, moved to vacate 
the Order of Dismissal made and entered June 26, 
1953, on the grounds (1) that the order of June 26, 
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1953, purported to afford relief beyond that which 
was applied for by, and was different in kind from 
the demand in, the motion or motions; (2) that the 
said order purported to be wider in scope and 
afforded relief beyond that which was directed bv 
minute order; (3) that the defendants failed to 
comply with the said minute order in that plain- 
tiffs’ attorneys were not served with any proposed 
order; (4) that the defendants did not comply with 
Local Rule 7(a), and (5) that justice requires the 
vacation of the said order. 


24, Said motion was based on the records and 
files of the Court, the Notice of Hearing dated 
August 11, 1953, for the 5th day of October, 1953: 
Plaintiffs’ Memorandum of Points and Authorities 
dated August 11, 1953, all duly served and filed, and 
my Affidavit which was to be filed. Thereafter T 
filed my affidavit which was sworn to September 9, 
1953, and it was duly served. [389] 


29. ‘hereafter Raymond A. Cook, an attorney 
at law in the State of Texas, and theretofore per- 
mitted by this Court to appear in this action on 
behalf of the defendant Hughes, filed a motion to 
appear as amicus curiae, and in support thereof 
filed an affidavit sworn to September 18, 1953. 
Thereafter I filed a reply affidavit sworn to October 
2, 1953, which was duly served. 


26. Thereafter Henry Herzbrun and Robert 
Silver filed a document entitled ‘‘ Affidavit of Louis 
'Kipnis and Leo B. Mittelman in Opposition to 
Motion to Vacate Order of Dismissal Made June 
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26, 1953,’’ which affidavit was sworn to September 
25, 1953, and in which said Henry Herzbrun and 
Robert Silver designated themselves as ‘‘ Attorneys 
in Opposition of Motion to Vacate Order of Dis- 
missal Made June 26, 1953.’’ I filed and served a 
reply affidavit sworn to October 1, 1953. 


27. Thereafter Roy W. McDonald filed his affi- 
davit sworn to September 25, 1953, to which I re- 
plied by an affidavit sworn to October 2, 1953. 


28. On October 5, 1953, the return date of my 
motion, I appeared for the plaintiffs; Mitchell, Sil- 
berberge & Knupp, and Donovan, Leisure, Newton 
& Irvine appeared for the defendant RKO Radio 
Pictures Corp.; Raymond A. Cook appeared as pro- 
posed amicus curiae; and Henry Herzbrun’s ap- 
pearance was noted, although he did not appear. 


29. None of the defendants filed any memoran- 
dum of points and authorities or any memorandum 
pursuant to Local Rule 3(d) giving reasons why the 
motion of the plaintiffs should not be granted. 


30. Mr. Cook’s- motion to appear as amicus 
curlae was denied so that no one appeared for the 
defendant Hughes. [390] 


31. The Court in ruling that the order of dis- 
missal should be vacated stated that it would not 
set aside the quashing of the service of Mr. Hughes, 
although my motion was to set aside the entire order 
and to which there was no opposition from the 
defendant Hughes. 

32. I was induced to permit Mr, Hughes’ motion 
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on June 8, 1953, to he granted by default by extrin- 
sic fraud, part of a plot and conspiracy to deprive 
this Court of jurisdiction of the action and to con- 
fer unlawfully and by frand jurisdiction on the 
Nevada court. 


33. ‘The default on June 8, 1953, came about as 


follows: 


On May 5, 1953, T wrote Messrs. Kipnis and 
Mittelman as follows: 


“Louis Kipnis and Leo B. Mittelman, Esqs., 
“111 Broadway, 
‘‘New York 6, New York. 
‘Re: Castleman v. Hughes, 
ICY Cal No. TAB468I5Tr 


‘“Dear Lou and Leo: 


‘**T assume that you have seen this month’s For- 
tune magazine on Howard Hughes. 


‘When Leo telephoned me April 26th to advise 
me that Slack had consented to continuing his mo- 
tion to June 8th so that Leo could talk to me on 
the subject again, I expected that I would hear from 
you before this as to what is to he done on June 8th. 


“T know that you do not wish me to oppose 
Slack’s motion to vacate the service on Hughes. I 
still do not know what your wishes are concerning 
the motion for security. 

“As I told Slack'’s partner, Cook, I do not want 
to be devoured piecemeal. [ told him that if he 
would not press [391] for security I would give 
consideration to consenting to the motion re Hughes. 
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Neither he nor you have given me any answer at 
all on this question of security. 


‘‘T therefore intend, if I am still in the case, to 
oppose the motion for security on June 8th. To do 
this successfully I must have the deposition of 
Howard Hughes. I intend therefore to notice the 
deposition of Howard Hughes for some reasonable 
time prior to June 8th. 

‘‘Naturally in this deposition I will inquire into 
his residence. 

‘‘T would not want to delay serving notice of 
Hughes’ deposition beyond Monday, May 11th. 

‘“‘T would appreciate very much having your 
views and instructions by the last-mentioned date. 

‘‘T think also that we should get our own house 
in order and I would appreciate very much your 
answering my letter of April 27, 1953. 

‘Sincerely yours, 
‘*/s/ BERNARD REICH.” 


On May 7, 1953, Mr. Mittelman wrote me as 
follows: 

‘‘Bernard Reich, Esq., 
‘$9441 Wilshire Boulevard, 

‘‘Beverly Hills, California. 

‘‘Dear Bernie: 

‘‘This will be in answer to your letter of May 5, 
1953, and certain previous communications. Indeed, 
after discussing the entire matter with our mutual 
friend, I prepared this letter limiting it to the pur- 
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pose of acceding to your desire, frequently ex- 
pressed, to be substituted out of the case. However, 
I delayed a few days because I thought it advisable 
to [392] review the situation to satisfy you and, 
indeed, myself as well, that this outcome was in- 
evitable. It is regrettable that we have not been 
able to hit it off, but frankly T cannot see that we 
at this end are to blame for the pass to which we 
have come. 


‘‘Our interest as attorneys in the RKO situation 
goes back to a period late in 1949 when we were 
first consulted by a client who was dissatisfied at 
the way in which Hughes was acting relative to 
RKO. As a matter of facet, on behalf of the client 
We were In communieation with Lloyd Wright and 
Dietrich on the warrant matter and we had drafted 
a complaint in 1950 which was not served hecause 
our client decided not to press the matter. We did 
nothing affirmative again until we were consulted 
by chents in 1952, who were sufficiently outraged 
to order us to sue. After the suit was commenced, 
we heard from certain other members of the bar 
that they too had been thinking of suing Hughes. 
In any event, we started suit in New York on the 
day after the sale of the Hughes’ stock in Septem- 
ber. Unfortunately, however, we could not serve 
Hughes in this jurisdiction. 


‘We next resorted, in all good faith, to the re- 
eeivership application. And yet, with all the pub- 
licity attendant upon this, no other suits were 
started anywhere by anyone before April of 1953. 
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‘‘Ror your information, no RKO shareholder 
came forward in support of the receivership appli- 
cation. As a matter of fact, the only person who 
did show up was I. J. Kresel, Esq., one of the most 
eminent New York lawyers who on behalf of the 
largest single shareholder of RKO, opposed the 
receivership. In the face of this opposition and the 
applications for adjournment supported by Disney 
and Goldwyn counsel, Lou’s was a lone voice erying 
in the wilderness. [393] 


‘‘In this posture Lou wrote to Charles Allen, 
Louis B. Mayer and Floyd Odlum with a view to 
get them to step in and lend a measure of confidence 
to the Company. Allen, an aggressive Wall Street 
underwriter, sent back word that he would not 
touch RKO with a ten-foot pole. Mayer did not 
even respond. Odlum, disclaiming any interest in 
getting back in the company, was nevertheless suf- 
ficiently interested through the Atlas holdings in 
RKO to listen to Lou in his efforts at avoiding 
more unfavorable publicity and damage to the Cor- 
poration during the pendency of the suit. 


‘‘All of this took place before we wrote you in 
December to ask you to act as our local counsel for 
a ‘standby’ action. Thereafter and around Christ- 
mas time you wrote ‘Don’t worry about me, this is 
your show.’ We assumed that you meant it and 
that you meant it when you said further ‘I did not 
call you because I did not trust your good faith 
* * *? Yet from that day forward, we have had 
a continuing flow of letters which not only impliedly 
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impugned our good faith but which are expressly 
accusatory. Finally on April 20 you suggested that 
we ‘substitute (you) out of the ease,’ and on April 
27 you wrote that you would ‘like everything settled 
between us within the next ten days.’ 


“Your attitude, it seems, stems from an idea 
which you have and which we have been unsuecess- 
ful in changing that there is something indeed 
‘suspect’ about the action commenced by us in 
Nevada because of the willingness of the defendants 
to appear there and not to appear cither in New 
York or California. 


‘‘And yet there should be and there is no mystery 
about this. Our pursuit of Hughes was relentless. 
Lou’s letters, looking for an RKO savior, brought a 
meeting with Odlum. At Odlum’s tvitation Lou 
met with Tom Slack, Hughes’ attorney, at [294] 
Mr. Odlum’s ranch in Indio, California. Odlum did 
not doubt for one moment. nor indeed did Air. 
Slack that there had to be an ultimate determina- 
tion of the issues raised by our action. Odlum’s 
position as peacemaker was that he would like to 
see as speedy a determination of the issnes as 
possible. 


“Slack took the view throughout that Hughes 
would not submit to jurisdiction in California come 
what may, but that he, Hughes, would not avoid 
service in Nevada, his intended and actual resi- 
dence, and would appear there. 


“Tt must be clearly understood that other than 
this agreement for Hughes’ appearance in Nevada, 
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no other agreement of any kind was made. That 
is not to say that the parties did not see the possi- 
bility of a settlement of litigation since all lawyers, 
if they are sensible, appreciate that at some point 
in a litigation such a result is possible and advisable. 
It is my understanding that Mr. Slack, following 
his conversation with Lou and Mr. Odlum, and after 
Lou had gone to Las Vegas to study the situation 
there and to commence action (if satisfied that that 
would be beneficial) got in touch with counsel for 
RKO and explained to them the entire situation, 
in consequence of which the corporation also, in the 
interests of a speedy determination of the issues, 
appeared in the Nevada action. 


‘‘So much for the background of Lou’s arrange- 
ments with respect to appearances and expedition. 


‘“You intimate that Lou had no business meeting 
with Mr. Odlum and Mr. Slack without ‘apprising 
(you) of the facts’ and yet you admit that I ad- 
vised you several months ago on the telephone of 
the fact of Lou’s presence at Odlum’s ranch. 


‘You ask for specificity relative to Lou’s state- 
ment of lack of accuracy in your various recitals 
of ‘fact.? The previous [895] paragraph is a good 
jumping-off point; here are some others. 

‘‘(1) Neither Lou nor I ever met Hughes any- 
where, any place, any time. 

‘‘(a) No action was ever started by us in Texas 
or any other place except as above. 

‘‘(3) We never told you we had a deal, any 
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wheres, any time, any place and never said any- 
thing in the New York hotel room which adds up 
to your ‘#5’ of your letter of April 20. We went 
no further than to say that we hoped that after a 
full and complete examination, we might reach a 
settlement—the ambition of any lawyer. 


(4) As to ‘#8’ of this same letter, Sec. 1695 
of Title 28, U.S.C., was always available to us, any- 
where, any time and any place. 


‘We have never done or said anything to merit 
your violent expressions against us and because of 
their utter groundlessness, as this and our prior 
letters have established, we must accede to your 
request that you be relieved as local counsel in 
California. 


“If the form, which you sent us when you wanted 
to be substituted as eo-counsel with Lou in place of 
Lou alone, in the New York case, is satisfactory, 
we will prepare it and mseit the name of substituted 
counsel and forward it to you for use in California. 


‘‘In view of the foregoing, we want you to do 
nothing further in this case and we want you to 
eonsider yourself relieved of any position in this 
ease. Whatever authority we have heretofore 
granted to you is hereby revoked and cancelled. 


“Sincerely yours, 
is] lek O! 


“LBM :ms. [3896] 
“PS. Since you have not given us any facts in 
your exclusive possession, we feel that no possible 
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prejudice can accrue to you on that score. 
“Tipo.” 


On May 11, 1953, I wrote Mr. Mittelman as 
follows: 


‘‘Leo B. Mittelman, Esq,., 
‘111 Broadway, 
‘‘New York 6, New York. 


‘‘Re: Castleman v. Hughes, 
No. 14848-BH. 
‘*Dear Leo: 


‘*T have your letter of May 7, 1953. 


‘‘In my letter of May 5th, to which you allege 
yours is a response, I wrote: 


“As T told Slack’s partner, Cook, I do not want 
to be devoured piecemeal. I told him that if he 
would not press for security I would give consid- 
eration to consenting to the motion re Hughes. 
Neither he nor you have given me any answer at 
all on this question of security. 


‘*“T therefore intend, if I am still in the ease, to 
oppose the motion for security on June 8th. To do 
this successfully I must have the deposition of 
Howard Hughes for some reasonable time prior to 
June 8th.’ 


‘In my letter of April 27th I wrote: 

‘“ “My question to you still is what is to happen 
to both motions on June 8th? Also, whether I am 
free to oppose the motion for security on June 8th 
with all the proper means available to me?’ [397] 
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“How your letter of May 7th constitutes an an- 
swer to my letters is beyond me. 


“Is it that you do not wish to oppose either 
motion ? 


“T gather from your letters, every one of them, 
that you do not recall everything vou said to me 
in December when Lou was in California, or what 
was said to me in my New York hotel room in the 
prescnee of Bernie. 


**In any event whether it he before Judge Green- 
berg, Chief Judge Yankwich or Judge Harrison, in 
New York, in California or in Nevada, in this action 
or any other action or proceeding, I intend to fulfill 
my sworn duty to the courts and to the RKO stock- 
holders. 


“To go back to just one thing: Soon after the 
Cochran Ranch conference, Lou was intimating that 
the receivership would not be pressed. Then, on 
January 26, 1953, Lou apparently told Judge Green- 
berg that since the RKO board had been recon- 
stituted (that is, resumption of Hughes’ control), 
Lou was withdrawing the receivership applheation. 


‘‘Like the matter of the Cochran Ranch, you did 
not tell me of the withdrawal of the application 


until after it was done. 
‘“‘T told you then that this was wrong and made 


no sense. 


| ‘Now Fortune (page 123) states: 


‘¢«The ironie aspect of this whole affair is that 
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the syndicate by its very eagerness to make a fast 
buck, might have been a distinct improvement over 
the sort of management RKO has had in the past 
five years.’ 


‘‘As to substitution, you say nothing in your 
letter of my fees or the costs which I have expended. 
The form of substitution which I sent you in more 
peaceful days, and which involved a different situ- 
ation entirely is of course not applicable [398] here. 


‘‘Please therefore advise the terms of substitution 
which you wish me to consider. 


‘‘In the meantime, and so that there will be no 
prejudice to the chents, I am noticing Hughes’ 
deposition which will be absolutely necessary if you 
wish to oppose the motion for security on June 8th. 


‘‘T am noticing the deposition for May 28, 1953. 
This will give you sufficient time to effectuate a sub- 
stitution and withdraw the notice if you still wish 
to do so. In this way the clients will be protected, 
in case they want to oppose the motions on June 
8th, and will not be prejudiced by me if you do not 
want to oppose them. 


‘‘Incidentally I assume by your postscript that 
you acknowledged my right to file for other stock- 
holders—although you misunderstood my reference 
to other facts. 


‘Sincerely yours, 


‘“/s/ BERNARD REICH.” 


On May 18, 1953, Mr. Kipnis wrote me as follows: 
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“Bernard Reich, Esq., 
9441 Wilshire Boulevard, 
“Beverly Hills, California. 


“Dear Bernie: 


‘‘Leo has been in Montreal since yesterday and 
won’t be here before Iriday. 

“In his May 7th letter, he stated that we ‘want 
you to do nothing further in this case and we want 
you to consider yourself relieved of any position in 
this case. Whatever authority we have heretofore 
granted to you is hereby revoked and [399] can- 
celled.’ 


‘This seemed to be a clear answer to your in- 
quiries as to what you are to do, that is, to do 
nothing to oppose either motion. We told you so 
most explicitly by letter of April 16, 1953. The 
letter also told you that a substitution was forth- 
ecoming—which it is. 


“T don’t want to be in the position of answering 
a letter addressed to Leo, so please consider this 
merely as a stop-gap reply conveying the news of a 
substitution having been dispatched out. 
“Sincerely yours, 


‘‘/s/ LOU. 
2 Kems.’’ 


On May 15, 1953, I wrote Mr. Kipnis as follows: 
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‘‘Louis Kipnis, Esq., 
“111 Broadway, 
“New York Gan Y. 


‘*Re: Castleman v. Hughes. 
‘‘Dear Lou: 
‘‘{ have your letter of May 13, 1953. 


“You say in substance that by letter of April 16, 
1953, you told me to do nothing to oppose either 
motion. 


‘*T have reread that letter very carefully and find 
only that Leo told me to offer ‘no resistance what- 
ever to the motion being made by Hughes’ counsel 
to quash service.’ 


‘‘All of my previous correspondence referred to 
both motions. 


“After receipt of your letter of April 16th, and 
on April 20, 1953, I wrote Leo in part as follows 
(page 3): 

‘**Vou say that you do not wish me to offer any 
resistance to Hughes’ motion. However, how about 
the [400] motion for security? Have you forgotten 
that you once told me that the motion for security 
if made, would be in bad faith? I want to know 
now and at the same time what your instructions 
are regarding both motions.’ 


“Your letter of April 22, 1953, again ve re- 
ferred to the motion to quash. 


‘‘On April 27, 1953, I wrote you as follows: 


‘*“My question to you still is what is to happen 
to both motions on June 8th? Also, whether I am 
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free to oppose the motion for security on June 8th 
with all the proper means available to me?’ 


“On May 5, 1953, T wrote to both of you in part 
as follows: 


**T therefore intend, if I am still in the case, to 
oppose the motion for security on June 8th.’ 


“Dhéreis nothing in Leo’s letter of Maye Tth 


which says directly that the motion for security 
should not be opposed. True, you attempt to fire 
me and instruct me to do nothing in the case. Does 
that mean that the motion for seeurity will not be 
opposed on June 8th? Who are you kidding? 
You’re trying to fire me so that the motion for 
security on June 8th will not be opposed. 


“*T don’t know why you are so squeamish about 
answering a letter addressed to Leo. You and Leo 
have been interchanging answers right along. I take 
it, however, that on the question of the terms of 
substitution, that is with respect to my fee and 
costs, you are leaving that to Leo just because my 
letter of May 11th was addressed solely to Leo. 


“One good piece of advice without charge: [401] 


“Tf the motion for security returnable on June 
8, 1953, is not opposed, and there is no question in 
my mind that not only should it be opposed but 
that it ean be successfully opposed. you and Leo 
leave yourselves open to a charge of malpractice to 
say the very least. 


‘Sincerely yours, 
“BERNARD REICH.” 


164 Eli B. Castleman, et al., 


On May 18, 1953, Mr. Mittelman wrote me as 
follows: 


‘*Bernard Reich, Esq., 
“9441 Wilshire Boulevard, 
‘Beverly Hills, California. 


‘““Dear Bernie: 


‘‘In answer to your letter of May 15, 1953. 
‘‘Re: Terms of Substitution. 


‘Our agreement was that in consideration of 
your acting as our local counsel in the California 
action, you would receive not less than 10% of all 
the fees we might be awarded in our several actions. 
In the event of services performed by you in excess 
of those anticipated, it was agreed that Bernie 
Fischman would determine whether and to what 
extent you were to receive any additional sum. 


‘In our letter of April 16, 1953, we stated ‘Our 
obligation will survive the California action.’ By 
that we meant that regardless of the disposition of 
the California action, we intended to and would 
honor our agreement with you. In short, please 
accept this letter as meaning that by stepping out 
of the action your rights with respect to our ar- 
rangements regarding fees and costs will not be 
prejudiced. 


‘‘Re: Motion for Security. 


“Tt was not our intention to let the ‘security’ 
motion [402] go by default. When we wrote asking 
you to do nothing, it meant just that—we did not 
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want you to do anything affirmative but that we 
would. 

“As Step One, we are stipulating to a simul- 
taneous adjournment of the security motion plus 
the notice of taking of deposition of Hughes, all 
subject to Court approval and without prejudice. 

“Therefore, if the stipulation adjourning the 
‘security’ motion and the deposition come in before 
you are formally substituted, won’t you please sign 
it. If it comes in after you are substituted, then, 
of course, we wil] have Herzbrun sign it, and we 
have so written him. 


“Sincerely yours, 


“HO. 
‘“*L.BM :ms.’’ 


On May 19, 1953, I wrote Mr. Mittelman as 
follows: 


‘Leo B. Mittelman, Esq., 
“111 Broadway, 
‘““New York 6, New York. 
“Re: Castleman v. Hughes, 
D.C. Cal. 14848-BH. 
“Dear Leo: 

“T have your letter of May 18th and I have talked 
to Henry Herzbrun again today. 

“Regarding the terms of substitution, I accept 
your understanding with respect to the 10%, and I 
Waive any further fees so that Bernie Fischman 

| need not make any determination. 


“On the other hand, I wish to have my costs paid 
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now. Not including the unposted disbursements 
which may go back [403] a month or two (because 
of my setup here) they amount to $143.69. 

‘‘T consider myself to be wrongfully discharged 
and entitled to insist on a fixed fee and payment of 
my costs at this time. However, because of Bernie 
Fischman I would waive that right providing my 
costs are paid. 

‘‘T would also ike a commitment from you that 
you will press in Nevada the charges I made here 
in California. Incidentally, should you want my 
evidence and my help in this connection I gladly 
offer it to you, in which case we can leave it to 
Bernie to decide any additional compensation. 

‘Tl suggest further that you prepare a letter 
agreement which I can file with the defendants in 
New York, Nevada and California. 

‘‘Regarding the motion for security, I will of 
course sign the stipulation adjourning the security 
motion and the deposition if the substitution does 
not come in in the meantime. This is precisely what 
I have been pleading for these many weeks. Had 
you clarified this matter along these same lines some 
time ago there would have been no need of the 
substitution. 

‘Just what was it that changed the minds of the 
defendants? 

‘‘In any event I wish you good luck and success 
in Nevada. . 

‘Sincerely yours, 
‘*/s/ BERNARD REICH.” 
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34. ‘The stipulation referred to in the last two 
letters reproduced above came in on May 22, 1953. 
T signed it. As already indicated it provided that 
the defendant RKO’s motion for security be con- 
tinued to August 10, 1953, and that Mr. Hughes 
would give his deposition in my office, subject [401] 
to applications, on July 27, 1953. 

39. JI had no reply from Mr. Mittelman to my 
letter of May 19, 1953, when T wrote him on June 
26, 1953, as follows: 


“Leo B. Mittelman and Louis Kipnis, Esqs., 
“111 Broadway, 
“New York 6, New York. 


“Re: Castleman v. Hughes, 
D.C. Cal. 14848-BH. 


‘“‘Gentlemen: 


*T still do not bave a reply to my letter of May 
19, 1953. 

“Today I learned for the first time that at the 
instanee of Mr. Herzbrun subpoenaes were issued 
ealling for the depositions of Dore Schary, N. Peter 
Rathvon, Jerry Wald, Norman Krasna, Sid Rogell, 
Sam Bischoff, Jack Skirball and Frank Ross in 
connection with the Nevada action. 

“T consider these steps as in breach of our rela- 
tionship and moreover not in the best interests of 
the clients. 

“YT could have approached these men and would 
have made them friendly witnesses instead of the 
hostile witnesses they now will be. 


168 Eli B. Castleman, et al., 


‘IT think you will find that before you actually 
take these depositions you will go through all the 
work and trouble which you wish to avoid in con- 
nection with Hughes, and about which you lec- 
tured me. 


‘*Not having heard from you in response to my 
letter of May 19, and in view of the present circum- 
stances, I withdraw my waiver of any further fees 
mentioned in my said letter. 


‘*Please prepare and forward to me an agreement 
of substitution. 


‘If I do not hear from you within the week, L 
shall feel free to act in any way necessary to pro- 
tect my interests. [405] 


‘Very truly yours, 
‘““/s/ BERNARD REICH. 


‘fee: Bernard D. Fischman, Esq., 
Henry Herzbrun, Esq. 


‘*P.S. My total disbursements up to date are 
$262.05. 
“ee 


On the very day I wrote the letter this Court, at 
the instance of plaintiffs’ New York counsel and 
the defendants’ counsel, and without my knowledge 
or consent, signed the order of dismissal presented 
to it by the said attorneys. 


On December 14, 1953, Judge Harrison stated of 
this order: 
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“The Court: J am referring to the order which 
was dismissed, I think, incorrectly and which was 
unfairly presented to the Court.’? [Page 34, lines 
2-4. ] 


36. It is clear that plaintiffs’ New York lawyers 
and defendants’ were overanxious in depriving this 
Court of its jurisdiction. As the exchange of letters 
indicate I was willing to let Mr. Hughes’ motion to 
quash go by default on condition that the motion for 
security be opposed and that the California action 
which was filed prior to the Nevada action would 
at least remain as a standby action. IT was assured 
of this by the direct representations of plaintiffs’ 
New York counsel and by the stipulation entered 
into by defendants’ counsel in connection with the 
motion for seeurity and the deposition of Mr. 
Hughes. 


37. LI would not have defaulted on June Sth on 
Mr. Hughes’ motion to quash service on him had 
I not relied on the aforesaid representations and 
stipulation. Moreover I am convinced that [406] 
Mr. Hughes is a resident of California. I have been 
informed by an investigator that Mr. Hughes still 
maintains a residence in Beverly Hills and in recent 
months has spent a great deal of his time here. 

88. In their Amended and Supplemental Com- 
plaint filed in Las Vegas, Nevada, on December 22, 
1953, plaintiffs allege, Paragraph I, subdivision 


(e) “Defendant Howard R. Hughes is the principal 
stockholder of Hughes Tool and purports to he 
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domiciled in Texas but resides in Texas, Nevada 
or California.”’ 


39. In his answer filed in Las Vegas, Nevada, 
on December 31, 1953, Mr. Hughes states: ‘‘ Answer- 
ing the allegations contained in Paragraph IT (e), 
this defendant admits the same.’’ 


40. I respectfully incorporate by reference all 
my affidavits heretofore made and on file, including: 


(a) Affidavit of Bernard Reich in Support of 
Motion to Vacate Order of Dismissal, sworn to 
September 9, 1953. 


(b) Reply Affidavit of Bernard Reich in Oppo- 
sition to Motion and Affidavit of Raymond A. Cook 
as Amicus Curiae, sworn to October 2, 1953. 


(c) Reply Affidavit of Bernard Reich to Affi- 
davit of Louis Kipnis and Leo B. Mittelman, sworn 
to October 1, 1953. 


(d) Reply Affidavit of Bernard Reich to Affi- 
davit of Roy W. McDonald, sworn to October 2, 
1958. 


(e) Affidavit of Bernard Reich in Support of 
Motion for the Appointment of a Special Master, 
sworn to November 13, 1953. 


(f) Affidavit of Bernard Reich in Reply to Affi- 
davit of Louis Kipnis, sworn to November 27, [407] 
1953. 


41. I charge the defendants and plaintiffs’ New 
York counsel with collusion in submitting the action 
to the Nevada court. 
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42. I charge the defendant Howard R. Hughes 
with purporting to remove himself from this juris- 
diction and to Las Vegas, Nevada, after the com- 
meneement of this action and before the commence- 
ment of the Nevada action as part and parcel of a 
plan to deprive this Court of jurisdiction and to 
confer jurisdiction to the State of Nevada. 


43. I charge plaintiffs’ New York counsel with 
failing to truly represent the stockholders of RKO 
in this action and charge further that the proceed- 
mgs in Nevada are not truly adversary. 


44, I charge plaintiffs’ New York counsel with 
the responsibility of plaintiffs’ default on Mr. 
Hughes’ motion to quash service on him, and f[ 
charge further that this default was part and parcel 
of the plan and determination between plaintiffs’ 
New York counsel on the one hand and defendants 
to deprive this Court of jurisdiction and to confer 
jurisdiction on the Nevada court. 


45. I charge defendants, plaintiffs’ New York 
counsel, and others with a plan, scheme and deter- 
mination to abandon the California aetion, to have 
it dismissed without my knowledge and consent, and 
as part of the over-all plan to deprive this Court 
of jurisdiction. 


46. I charge the defendants and plaintiffs’ New 
York counsel with complete disinterest and indiffer- 
ence to the rights and interests of the thousands of 
stockholders of RIXO [408] 
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Wherefore I respectfully pray this Court to grant 
the motion herein in all respects. 

/s/ BERNARD REICH. 

Subscribed and sworn to before me this Ist day 
of February, 1954. 

[Seal] /s/ HELEN SPARKMAN, 
Notary Public in and for the County of Los An- 

geles, State of California. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed February 4, 1954. [409] 


[Title of District Court and Cause. ] 


NOTICE OF INTENTION TO APPLY FOR 
DEPOSITION OF HOWARD R. HUGHES 


To the Defendants and to Their Attorneys: 


Please Take Notice that on February 15, 1954, at 
10 a.m., or as soon thereafter as counsel] can be 
heard, in the courtroom of District Judge Ben Har- 
rison, Federal Building, Los Angeles, California, the 
undersigned will apply to the Court for leave to take 
the deposition of Howard R. Hughes as an officer, 
director and/or employee of the defendant RKO 
Radio Pictures, Inc., in aid of the motions duly 
noticed for the same day pursuant to Rules 53 and 
60 of the Federal Rules of Civil Procedure. 


This notice 1s given notwithstanding and without 
prejudice to the taking of the deposition without 
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application therefor, as [411] a courtesy to the 
Court and to counsel. 

Dated: February 3, 1954. 
/s/ BERNARD REICH, 
Attorney for Plaintiffs. 
Affidavit of service by mail attached. 


[Endorsed]: Tiled February 4, 1954. [412] 


[Title of District Court and Cause. ] 


MINUTES OF THE COURT—FEB. 15, 1954 


Present: Hon. Ben Harrison, 
District Judge. 


Counsel for Plaintiffs: Bernard Reich; 
Robert Silver. 


Counsel for Defendants: Raymond A. 
Cook for def’t Howard R. Hughes; 
Guy Knupp for def’t RKO Radio Pict., 
Ine. 


Proceedings: 


For hearing (1) motion of plaintiffs to vacate in 
part order docketed and entered Jan. 12, 1954, and 
for other relief; and (2) application of plaintiffs for 
leave to take the deposition of Howard R. Hughes, 
pursuant to motion, notice, memo. of points and au- 
thorities, and affidavit of Bernard Reich, and notice 
of intention to apply for deposition of Howard R. 
Hughes, filed Feb. 4, 1954. 
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Attorney Reich makes a statement to the Court. 


The Court makes a statement to Attorney Reich 
that the Court will give Attorney Reich time to show 
that he has authority to appear for plaintiffs. 


Attorney Reich makes a further statement. 
The Court makes a further statement. 
Attorney Cook makes a statement to the Court. 


The Court Orders said motion (1) and application 
(2) continued to March 29, 1954, 10 a.m., for hear- 
ing. 


Attorney Reich makes a statement to the Court 
of objection to Robert Silver appearing for plain- 
tiffs. 

EDMUND L. SMITH, 
Clerk. 


By MURRAY E. WIRE, 
Deputy Clerk. [481] 


[Title of District Court and Cause. | 


RENOTICE OF MOTION FOR APPOINT- 
MENT OF SPECIAL MASTER 


To the Defendants and to Their Attorneys: 


Please Take Notice that on March 29, 1954, at 10 
a.m., in the courtroom of the Hon. Ben Harrison, 
Federal Building, Los Angeles, California, the un- 
dersigned will renew motion dated November 12, 
1953, ‘‘For Appointment of Special Master Pursu- 
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ant to Rule 53 of the Federal Rules of Civil Proce- 
dure,”’ which motion went off calendar by order of 
the Court on December 14, 1953, subject to being 
renewed. 


Dated: March 8, 1954. 
/3/ BERNARD REICH, 
Attorney for Plaintiffs. 
Affidavit of service by mail attached. 
[Endorsed]: Filed March 11, 1954. [432] 


[Title of Distriet Court and Cause. ] 


MOTION TO ADD AND JOIN PARTIES 
PLAINTIFF OR FOR LEAVE TO INTER- 
VENE 


Comes Now the plaintiffs and the proposed inter- 
veners, Julius November and Eleanor November and 
hereby petition and move the Court as follows: 


1. To add and join as party plaintiffs Julius No- 
vember and Kleanor November. 

2. To allow the said Julius November and Elea- 
nor November to intervene and become parties plain- 
tiffs herein. 

Said motion will be made on the following 
erounds: 

1. Julius November and Eleanor November are 
each shareholders of record of RKO Pictures Cor- 
poration, one of the defendants herein. 
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2. Said Julius November and Eleanor Novem- 
ber have a joint interest with the plaintiffs, and in 
any event have an interest [486] in respect of or 
arising out of the same transactions, occurrences, or 
series of transactions or occurrences, alleged in the 
amended complaint herein. 


3. Said Julius November and Eleanor November 
are members of the class of shareholders purport- 
edly represented by plaintiffs in this action; and 
the representation of their interest herein is inade- 
quate and they are or may be bound by a judgment 
in this action. 


4. The claims of said Julius November and 
Eleanor November and this action have questions of 
law and fact in common. 


5. The addition, joinder or intervention of the 
said Julius November and Eleanor November will 
not delay, unduly or otherwise, or prejudice the 
adjudication of the rights of the parties hereto and 
is required in the interests of justice and to assure 
true adversary proceedings. 


Dated: March 5, 1954. 


/s/ BERNARD REICH, 
Attorney for Plaintiffs and 
Proposed Interveners. 


[Endorsed]: Filed March 11, 1954. [487] 
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PETITION 


The proposed interveners, or proposed additional 
parties plaintiff herein, for their petition allege: 


1. Petitioners are residents of and have their 
domicile in the State of New York. 


2. Petitioners are shareholders of record of RKO 
Pictures Corporation, defendant herein, and have 
been such continuously since January 8, 1951. and 
previously of the predecessor of RKO Pictures Cor- 
poration, to wit, Radio-Keith-Orpheum Corpora- 
tion, since on or before January J, 1948, and at the 
times of some of the transactions and acts com- 
plained of in this action. 


3. Petitioners had been record holders of 700 
shares of the predecessor corporation until on or 
about January 8, 1951 when, pursuant to consent 
decree the shares of stock in the successor [438] 
corporation were exchanged. Julius November is the 
record holder of 200 shares of stock in the defendant 
RKO Pictures Corporation and Eleanor November 
is the record holder of 150 shares of stock of the said 
defendant. 


4. In 1953 petitioners sought to retain Bernard 
Reich to represent them in this action. Mr. Reich 
referred them to another attorney who as vet has 
been unsuccessful in obtaining the Nevada Court's 
leave to intervene in that action pending in the 
Highth Judicial District Court of the State of Ne- 
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vada, in and for the County of Clark, entitled Castle- 
man vs. Walker, et al., and bearing Case No. 59,422. 


). Petitioners have now retained Mr. Reich, who 
has accepted the retainer to represent petitioners in 
this action. 


6. Petitioners incorporate by reference the affi- 
davits of Bernard Reich heretofore made and on 
file in this action, including: 


(a) Affidavit of Bernard Reich in Support of 
Motion to Vacate Order of Dismissal, sworn to Sep- 
tember 9, 1953. 


(b) Reply Affidavit of Bernard Reich in Oppo- 
sition to Motion and Affidavit of Raymond A. Cook 
as Amicus Curiae, sworn to October 2, 1953. 


(c) Reply Affidavit of Bernard Reich to Affida- 
vit of Louis Kipnis and Leo B. Mittelman, sworn 
to October 1, 1953. 


(d) Reply Affidavit of Bernard Reich to Affida- 
vit of Roy W. McDonald, sworn to October 2, 1953. 


(e) Affidavit of Bernard Reich in Support of 
Motion for the Appointment of a Special Master, 
sworn to November 13, 1953. 


(f) Affidavit of Bernard Reich in Reply to [4389] 
Affidavit of Louis Kipnis, sworn to November 27, 
1953. 


(g) Affidavit of Bernard Reich in Support of 
Motion to Vacate Part of Order of January 12, 
1954, and for Other Relief, sworn to February 1, 
1954. 
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7. These affidavits demonstrate that the interests 
of all the stockholders are not adequately repre- 
sented herein because of the acts and conduct of 
plaintiffs’ New York attorneys. 


8. Petitioners have been informed and therefore 
allege on information and belief that the amended 
complaint was prepared by Mr. Reich and petition- 
ers hereby elect to adopt the said pleading as their 
own. 


9. Intervention will not delay or prejudice the 
adjudication of the rights of the parties hereto and 
is required in the interests of justice and to assure 
adequate representation for and in the best interests 
of all the stockholders. 


10. Petitioners have no interest in econfliet with 
the RKO corporations or have any interest other 
than what is consistent with the welfare of the stock- 
holders. 


11. This application is timely made for the rea- 
son that petitioners did not know of any claimed 
inadequate representation until either late in Sep- 
tember or early in October, 1953. when the diffieulty 
in this Court was printed in the press. 


Moreover it was not until December 22, 1953. that 
the order denying petitioners’ motion in the Nevada 
action was made. 


Wherefore petitioners pray for an order granting 
the intervention. 
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Dated: March 5, 1954. 


/s/ BERNARD REICH, 
Attorney for Petitioners. 
Duly verified. 


[Endorsed]: Filed March 11, 1954. [440] 


[Title of District Court and Cause. | 


AFFIDAVIT OF BERNARD REICH IN SUP- 
PORT OF MOTION TO ADD AND JOIN 
PARTIES PLAINTIFF 


State of California, 
County of Los Angeles—ss. 


Bernard Reich being first duly sworn, deposes and 
says: 


1. Iam the attorney for the plaintiffs and make 
this affidavit in support of the motion to add Julius 
and Eleanor November as parties plaintiffs herein. 


2. Said proposed parties have a joint interest 
with the plaintiffs, and in any event have an inter- 
est in respect of or arising out of the same trans- 
actions, occurrences, or series of transactions or oc- 
currences, alleged in the amended complaint herein. 


3. Said proposed parties are members of the 
class of shareholders in part represented by the 
plaintiffs in this action. [442] 


4. The claims of the said proposed parties and 
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this action have questions of law and facet in eom- 
mon. 

5. ‘The addition of the said proposed parties will 
not delay or prejudice the adjudication of the rights 
of any of the parties hereto and is required in the 
interests of justice. 


/s/ BERNARD REICH. 
Subseribed and sworn to before me this 10th day 
of March, 1954. 


[Seal] /s/ HELEN SPARKMAN, 
Notary Public in and for the County of Los Ange- 
les, State of California. 


[Endorsed]: Filed March 11, 1954. [443] 


[Title of District Court and Cause. ] 


MINUTES OF THE COURT—MARCH 29, 1954 
Present: Hon. Ben Harrison, 
District Judge. 
Counsel for Plaintiffs and Proposed Inter- 
venors: Bernard Reich; 
Counsel for Defendant Howard R. 
Hughes: Raymond A. Cook; 
Counsel for Defendant: RKO Radio Pic- 
tures, Inc.: Roy W. MeDonald and Geo. 
Benedict ; 
Counsel for Plaintiffs: Robert Silver and 
Leo B. Mittelman, Esqs. 
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Proceedings: 


For hearing (1) motion of plaintiffs to vacate in 
part order docketed and entered Jan. 12, 1954, and 
for other relief; (2) application of plaintiffs for 
leave to take the deposition of Howard R. Hughes; 
pursuant to motion, notice, memo. of points and 
authorities, and affidavit of Bernard Reich, and no- 
tice of intention to apply for deposition of Howard 
R. Hughes, filed Feb. 4, 1953; (3) further hearing 
motion of Bernard Reich, Esq., Local Attorney of 
Record for the plaintiffs for appointment of a Spe- 
cial Master, pursuant to Rule 53 of FRCP, and 
pursuant to motion, affidavit of Bernard Reich, filed 
Nov. 16, 1953, and renotice of hearing, filed March 
11, 1954; and (4) motion of plaintiffs and the pro- 
posed interveners, Julius November and Eleanor 
November, to add and join parties plaintiff or for 
leave to intervene, pursuant to motion, petition, affi- 
davit of Bernard Reich, and memo. of points and 
authorities, and notice, filed March 11, 1954. 


At 10:40 a.m. court convenes herein. Attorney 
Reich makes a statement and suggests a continuance 
of hearing above motions until April 12, 1954. 


On motion of Robert Silver, Esq., It Is Ordered 
that Leo B. Mittelman, Esq., of New York Bar may 
practice in this Court for the purposes of this ease. 


Attorney McDonald of the New York Bar, hereto- 
fore admitted to practice in this Court for the pur- 
poses of this case, makes a statement to the Court. 
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Attorney Reich makes a statement. The Court 
makes a statement. Attorney Reich makes a further 
statement, 


Attorney Mittelman makes a statement to the 
Court. The Court makes a further statement. 


At 11:23 a.m. court recesses. At 11:33 a.m. court 
reconvenes herein, and all being present as before, 
Court orders trial proceed. 


Attorney Reich makes a further statement. Court 
makes a further statement. Attorney MeDonald 
makes a further statement. Attorney Reich makes 
a further statement. 


Court Orders that all of the above motions on the 
ealendar, to wit, (1), (2), (3), and (4) are con- 
tinued to April 19, 1954, 11 a.m., for hearing, and 
also any motion that may be filed to dismiss by 
defendant RKO Radio Pictures, Inc., will also be 
heard on that day, viz., April 19, 1954, 11 a.m. 


EDMUND L. SMITH, 
Clerk. 


By MURRAY E. WIRE, 
Deputy Clerk. [470] 
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MOTION TO DISMISS WITH PREJUDICE 


Defendant RKO Radio Pictures, Ine., (herein 
called ‘‘Radio’’) respectfully moves this Court to 
enter its Final Judgment dismissing this action with 
prejudice. 

The grounds of said motion are as follows: 


1. On December 23, 1952, the plaintiffs in this 
action instituted an action, upon the same causes of 
action herein alleged, in the Eighth Judicial District 
Court of the State of Nevada (herein called ‘‘the 
Nevada Court’’), County of Clark, at Las Vegas, 
naming, among others, Radio and Howard R. 
Hughes as defendants. This action is herein re- 
ferred to as ‘‘the Castleman-Nevada action.”’ 


2. On April 1, 1954, the Nevada Court entered 
its Final Judgment in the Castleman-Nevada action, 
dismissing the same with prejudice, reserving juris- 
diction solely for certain [471] ancillary proceedings 
related to the costs, if any, and fees, if any, allow- 
able to plaintiffs in derivative and representative 
actions purportedly filed on behalf of RKO Pictures 
Corporation or its stockholders, wherever instituted 
or pending. 


3. Prior to entry of such judgment, the Nevada 
Court directed that notice of hearing upon the mo- 
tion to dismiss with prejudice the Castleman-Nevada 
action be given to all stockholders of RKO Pictures 
Corporation; such notice in the form and manner 
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prescribed by the Nevada Court was duly given to 
each record stockholder (as of February 24, 1954) 
of RKO Pictures Corporation; the motion to dis- 
miss was duly heard by the Nevada Court beginning 
March 22, 1954; and the Nevada Court entered its 
Interlocutory Order and Findings of Fact and Con- 
clusions of Law on March 30, 1954. 


4. Julius and Eleanor November, applicants to 
intervene in this Court, were duly represented in 
the Nevada Court by Nevada counsel, and were ac- 
corded full opportunity to participate in such hear- 
ing. 


5. The final order of dismissal with prejudice 
duly entered by the Nevada Court on April 1, 1954, 
bars any further prosecution of this action. 


| The motion will be based on the following: 
| i. The records and files of this Court. 
2. The Notice of Hearing thereon. 


| 8. The affidavit of Rov W. MeDonald in support 
of this motion. 


4. Certified copies of proceedings in the Castle- 
man-Nevada action, including the motion to dismiss 
with prejudice, the notice to stockholders, the Inter- 
locutory Order and the Findings of Fact and Con- 
elusions of Law dated March 30, 1954, the motion 
for final judgment and supporting affidavit [472] 

ae April 1, 1954, and the Final Judgment dated 
April 1, 1954. Such certified copies will be offered 
/in evidence at the hearing on this motion. 
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5. Radio’s Memorandum of Points and Authori- 
ties. 

Dated: Apirl 5, 1954. 


MITCHELL, SILBERBERG & 
KNUPP, 


By /s/ GEORGE BENEDICT, JR., 
Attorneys for RKO Radio 
Pictures, Ine. 


° 


[Endorsed]: Filed April 7, 1954. [473] 


[Title of District Court and Cause. ] 


AFFIDAVIT OF ROY W. McDONALD IN 
SUPPORT OF MOTION TO DISMISS 
WITH PREJUDICE 


State of California, 


County of Los Angeles—ss. 


Roy W. McDonald, being duly sworn, on oath 
says: 


1. I am a member of the bars of the States of 
New York and Texas, of the Supreme Court of the 
United States, and of a number of the Courts of Ap- 
peal and the District Courts of the United States; am 
a partner in the firm of Donovan, Leisure, Newton & 
Irvine of New York, N. Y., who appear of counsel 
for the defendant RKO Radio Pictures, Inc. (herein 
called ‘‘Radio’’); and have been duly admitted by 
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Order of this Court to appear as one of the counsel 
for Radio in this proceeding. 


2. I make this affidavit in support of the motion 
of Radio to dismiss this action with prejudice. 


3. On December 23, 1952, the identical plaintiffs 
herein, Eli B. Castleman, et al., instituted an action 
in the Highth [474] Judicial District Court of the 
State of Nevada, County of Clark, at Las Vegas, 
Nevada, against J. Miller Walker, Francis J. 
O’Hara, Jr.; Howard R. Hughes (herein referred 
to as ‘‘Hughes’’), Noah Dietrich, Ned E. Depinet, 
Hughes Tool Company, RKO Pietures Corporation 
(herein referred to as ‘‘RKO’’), and Radio. This 
action is referred to herein as ‘‘the Castleman- 
Nevada action.’’ The complaint in such action and 
the amended complaint subsequently filed embrace 
the identical causes of action set forth in this Cal- 
forma action. 


4. In the Castleman-Nevada action the several 
defendants duly appeared and answered. Some 
twenty-one witnesses were examined orally by plain- 
tiffs, and over one hundred forty documentary ex- 
hibits were marked for identification. The ease was 
set for trial early in January, 1954, but at the time 
it was reached, the New York counsel of plaintiffs 
were subject to a stay order issued by a New York 
court preventing them from proceeding with the 
trial of the action. Such stay was subsequently 
vaeated by the New York court, but in the mean- 
time the Nevada Court had reset the Castleman- 
“Nevada case for trial in August, 1954. 
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5. On February 7, 1954, Hughes made an offer 
to purchase all the assets of RKO, ‘‘including any 
and all claims or causes of action of every kind 
or character against, or which might be asserted 
against, any person or persons, including’’ Hughes, 
for $23,489,478.00 in cash. A copy of such offer is 
attached hereto as ‘‘ Exhibit A.’’ This offer was sub- 
ject to certain conditions, all of which were sub- 
sequently satisfied. On March 18, 1954, the stock- 
holders of RKO, at a special meeting called for the 
purpose, approved the sale of assets pursuant to 
such offer. Of the total 3,891,526 shares entitled to 
vote, 3,358,116 shares were voted in favor of accept- 
ance of the offer, and 73,227 against. Excluding the 
shares owned by Hughes, 2,022,769 were voted in 
favor of acceptance of the offer, which was in excess 
of 50% of the outstanding stock. On March 31, 
1954, at Wilmington, Delaware, the sale [475] of 
such assets was consummated by Hughes paying to 
RKO the above sum in cash and by RKO’s trans- 
ferring to Hughes all of its assets. 


6. On February 11, 1954, Hughes filed a motion 
in the Castleman-Nevada action praying that such 
action, which was the only action in which he had 
been validly served or had answered, be dismissed 
with prejudice. A copy of such motion is attached 
hereto as ‘‘ Exhibit B.’”’ On February 11, 1954, the 
Nevada Court set such motion for hearing on March) 
22, 1954, and directed that RKO give notice of such: 
hearing to each of its stockholders by mailing such 
Notice, in the form prescribed by the order of the | 
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Nevada Court (as amended February 16, 1954) to 
each such stockholder with the proxy statement re- 
lating to the special meeting of stockholders to be 
held March 18, 1954, for the purpose of voting upon 
Hughes’ offer. A copy of such Notice, in the form 
prescribed hy the Nevada Court, is attached as 
“Exhibit C.”’ Such Notice was duly mailed to all 
stockholders of RKO together with the proxy state- 
ment, on or about March 1, 1954. 


7. On Mareh 22, 1954, the motion to dismiss 
eame on for hearing before the Hon. Frank Me- 
Namee, Judge of the Nevada Court. The plaintiffs 
herein, Eli B. Castleman, et al., appeared therein 
by their counsel, David Zenoff, Esq., of the Nevada 
bar, and Louis Kipnis and Leo B. Mittelman, of 
the New York bar. All defendants appeared by 
their counsel of record. Among the stockholders 
present in person or by counsel were Julius and 
Eleanor November, applicants to intervene here, 
who were represented by Nevada counsel, and who 
were advised in open court that they were free to 
participate fully in the hearing and to interrogate 
any witnesses. In addition to hearing witnesses 
who testified in person, the Nevada Court received 
in evidence numerous exhibits, including, among 
other exhibits, all the depositions taken in the Nevada 
ease, the pleadings in the various stockholders deri- 
vative and representative actions heretofore filed 
in various jurisdictions [476] purporting to be 
prosecuted on behalf of RKO or its stockholders, 
and certain affidavits filed in support of and in 
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opposition to an application pending in the Supreme 
Court of New York, seeking the appointment of a 
receiver for all the New York assets of RKO and 
Radio. 


8. The Nevada Court took the motion under 
submission at the close of the hearing on March 
23, 1954, and on March 30, 1954, entered its Inter- 
locutory Order and filed Findings of Fact and 
Conclusions of Law. 


9. Such Interlocutory Order recited, among 
other things, that Hughes had offered to purchase 
all the assets of RKO; that the consummation of 
such sale would extinguish all claims and causes of 
action asserted, or which may be asserted, against 
Hughes by or on behalf of RKO; that the offer 
when consummated will result in a compromise of 
all derivative and representative actions; and that 
the offer by Hughes is fair and reasonable and that 
the sale should be approved as a compromise and 
settlement of the action. The Interlocutory Order 
accordingly approved the sale pursuant to the pro- 
visions of Rule 23 (c) of the Nevada Rules of Civil 
Procedure, such rule being in its terms similar to 
Rule 23 (ce) of the Federal Rules of Civil Procedure. 
The Interlocutory Order provided for entry of a: 
Final Order at any time within ten days, without 
further notice, upon an affidavit showing that the | 
purchase agreement had been consummated. 


10. The Findings of Fact and Conclusions of | 
Law of the Nevada Court consisted of 2314 legal | 


| 
. 
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sized typed pages, containing numbered paragraphs 
setting forth extensive findings from the evidence 
before that Court. Included among such findings 
and conclusions were: 


a. Paragraph 7: That five other derivative ac- 
tions are pending in various jurisdictions ‘alleging 
the same charges and seeking the same or similar 
relief. * * * In none [477] of these actions, except 
the instant’’ Nevada ‘‘one has the defendant Hughes 
been personally served or made an appearance.’’ 
Paragraph 9 identified the Castleman-California 
action, in which this motion is made, as one of such 
five. 


b. Paragraph 24 concluded that the method em- 
ployed by the directors of RIKO in examining the 
offer and recommending it to the stockholders was 
proper and that the offer included an ‘‘ample and 
fair consideration for the sale of the assets not 
capable of precise evaluation, including the deriva- 
tive stockholders’ actions.’’ 


ce. Paragraph 26 found as a fact and concluded 
as a matter of law that the charges in the Nevada 
action and the evidence received covered the charges 
in the other actions and that ‘‘what I have found 
with respect to the charges of the complaint in the 
action before this Court applies with equal force 
to the charges of the complaints in these various 
her actions and forecloses prosecution on the 
“merits of such other complaints.”’ 


d. Paragraph 37 found and concluded ‘‘that the 
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compromise which will be effected by the defendant 
Hughes’ purchase of the corporate assets, pursuant 
to his offer, is fair and adequate; that it is in the 
interest of the corporation and its stockholders that 
the compromise effected by the offer be accepted; 
and that it is in the interest of the stockholders and 
the corporation that such compromise be approved 
and that this action be dismissed as to all defend- 
ants with prejudice.’”’ 


e. Paragraph 38 took cognizance of the fact that 
charges had been made that the Nevada Court’s 
jurisdiction is a product of collusion. Such charges 
or insinuations have been made in the present Cali- 
fornia-Castleman action. Paragraph 38 of the 
Nevada Court’s findings and conclusions [478] noted 
that such charges had been denied, and then re- 
viewed the circumstances preceding the institution 
of the Castleman-Nevada action. Paragraph 39 
found as a fact and concluded as a matter of law 
‘that this [Nevada] Court’s jurisdiction is not a™ 
product of collusion of any type; that Howard R. 
Hughes resides and is domiciled in Nevada; that this | 
action is, and has been conducted as a truly adver- 
sary proceeding; that plaintiffs have prosecuted this | 
action diligently; that the stockholders of RKO 
have been fwly and adequately represented by) 
plaintiffs; and that the judgment dismissing this” 
action with prejudice is binding upon all other) 
stockholders of RKO.” | 


11. On April 1, 1954, the fact of the consum- 
mation of the sale of assets on March 31, 1954, was 
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duly reported to the Nevada Court. On April 1, 
1954, the Nevada Court entered its Final Judgment 
dismissing the Castleman-Nevada action with prej- 
udice, finding and determining that there was no 
just cause for delay, directing that the judgment 
be forthwith entered as final, and reserving juris- 
diction for the sole purpose of determining and 
allocating all costs and fees, if any, allowable to the 
plaintiffs in any stockholders’ representative or 
derivative actions, wherever pending, and of hear- 
ing and determining the cross-motion of the Castle- 
mans, et al., pending in the Nevada Court, for an 
award of costs and fees. 


12. On February 16, 1954, one Louis Schiff and 
one Jacol Sack, alleging themselves to be stock- 
holders of RKO, filed Civil Action No. 491 in the 
Court of Chancery of the State of Delaware in and 
for New Castle County, at Wilmington, Delaware, 
against RKO and certain individual defendants 
seeking to enjoin RKO from proceeding with the 
sale of its assets pursuant to the offer of Hughes 
on the alleged ground that the offer was ‘‘grossly 
inadequate, the inadequacy being so gross and ex- 
treme as to [479] display and constitute on its face, 
fraud.’’ RKO filed its answer to such complaint 
on February 18, 1954, and the case was tried on its 
merits beginning March 8, 1954. On March 26, 1954, 
the Chancellor of the Delaware Court of Chancery 
handed down a 34-page opinion holding that the 
plaintiffs were not entitled to the relief sought, and 


194 El B. Castleman, et al., 


directing judgment on the merits in favor of RKO. 
Thereafter, such judgment was duly entered. 


13. It is respectfully submitted that the above- 
outlined proceedings, which will be further authenti- 
eated by certified copies of the relevant documents 
from the Nevada and Delaware courts which will 
be put in evidence on the hearing of this motion, bar 
the prosecution of this action in this Court and 
justify this Court in dismissing this action on the 
merits, with prejudice. 


14. It is further respectfully submitted that 
there are no ancillary issues before this Court re- 
quiring it to retain jurisdiction of this action for 
any purpose whatsoever. The Nevada Court has 
caused notice to be served on all plaintiffs in all 
representative and derivative actions, wherever 
pending, purporting to be brought on behalf of 
RKO or its stockholders, by notice to all counsel 
who have appeared for any such _ stockholders, 
directing such plaintiffs to show before the Nevada 
Court on April 5, 1954, any claims that they may 
have for reimbursement of expenses, if any, includ- 
ing attorneys’ fees, if any, incident to any such 
action. Moreover, the plaintiffs Castleman, et al., 
have moved in the Nevada Court for such allowance. 
The Castlemans’ claim, if any they have, for such 
expenses and fees, is a single and indivisible claim, 
and cannot properly be litigated piecemeal in sey- 
eral courts. Plaintiffs have put the matter in issue 
in the Nevada Court, and cannot also litigate it im) 
this Court. 
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Wherefore, it is respectfully submitted that this 
action should he dismissed with prejudice. 


/s/ ROY W. McDONALD. 


Subscribed and sworn to before me this 2nd day 
of April, 1954. 


[Seal] /sf/ LORETTO G. JONES, 
Notary Public in and for 
Said County and State. 


My commission expires April 9, 1954. [480] 


EXHIBIT A 


February 7, 1954. 
RKO Pictures Corporation, 
1270 Avenue of the Americas, 
New York, New York. 


Gentlemen: 


I hereby offer to purchase from RKO Pictures 
Corporation all of its assets as of the date of trans- 
fer to me, including any and all claims or causes of 
action of every kind or character against or which 
might be asserted against, any person or persons, 
including me. 


: I agree to pay for such assets the sum of 
$23,489,478 in cash upon transfer of the assets to 
me. (The total number of shares of stock outstand- 
ing of RKO Pictures Corporation is 3,914,913. 
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$23,489,478 divided by 3,914,913 shares equals $6 
per share.) 


This offer and all obligations of mine pursuant 
hereto are conditioned upon the following, and time 
in each instance is of the essence: 


a. The assets shall be free and clear of all liens, 
charges, or encumbrances, except that I agree to 
the taking of such measures as may be considered 
necessary or proper for causing one or more of the 
operating subsidiaries of RKO Pictures Corpora- 
tion to assume all labilities of RKO Pictures Cor- 
poration prior to the transfer to me of the assets 
hereunder. 


b. Acceptance of this offer not later than 6:00 
p-m., Eastern Standard Time, February 15, 1954, 
by a duly constituted officer of RKO Pictures Cor- 
poration, pursuant to full authority and direction 
thereunto given him by the Board of Directors of 
RKO Pictures Corporation, and which acceptance 
must be unconditional except that it must be subject 
to approval by the stockholders of RKO Pictures 
Corporation, as hereinafter provided. 


ce. Approval of the acceptance of this offer not 
later than March 31, 1954, by the affirmative vote) 
of a majority of the stock, other than stock cwned | 
by me, voting at a properly held stockholders’ meet- 
ing of RKO Pictures Corporation, convened not” 
later than March 30, 1954, at which a proposal to_ 
ratify the acceptance 1s properly before the meeting. | 


d. Approval of the acceptance of this offer a 
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the same meeting by affirmative vote of a majority 
of all of the issued and outstanding stock of RKO 
Pictures Corporation. 


e. Adjournment of the said stockholders’ meet- 
ing not later than 6:00 p.m., Fastern Standard Time, 
March 31, 1954, and the mailing to me of a certified 
copy of the resolution of the stockholders approv- 
ing the acceptance of this offer not later than two 
(2) days following such adjournment. 


f. The rendering to me of a written opinion by 
the attorneys for RKO Pictures Corporation no 
later than March 31, 1954, that sale and transfer 
to me of the assets pursuant to this offer has heen 
duly and legally authorized by proper resolution of 
the Board of Directors of RKO Pictures Corpora- 
tion and by proper resolution of the stockholders of 
said corporation. 


g. Transfer to me of the assets sold pursuant to 
this offer shall be consummated not later than 10:00 
a.m., Eastern Standard Time, April 2, 1954, either 
at the principal office of the Commercial Trust Com- 
pany of New Jersey in the City of Jersey City and 
State of New Jersey, or at such other place as may 
be agreed upon by the parties hereto, and [481] such 
transfer shall be accompanied by a written opinion 
rendered to me from the attorneys for RKO Pic- 
tures Corporation that such transfer shall effectively 
pass to me full title and control of all assets coy- 
ered hereby and subject to no liens or encumbrances 


whatsoever. 
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h. There shall have been no transfer of any sub- 
stantial assets of RKO Pictures Corporation prior 
to transfer to me of the assets covered hereby pur- 
suant hereto, except transfers in the normal course 
of business or with my written consent. 


Failure of any of the foregoing conditions shall 
render any contract pursuant hereto null and void. 


Tf this offer is accepted by the duly constituted 
and authorized officer as provided in subpara- 
graph b above, then, at the said stockholders’ meet- 
ing, I agree to vote 1,262,120 shares of stock of 
RKO Pictures Corporation presently owned by me 
to approve the acceptance of this offer. 


In order to permit each RKO stockholder (other 
than me) to receive promptly his pro rata portion 
of the $23,489,478 which will be paid to RKO upon 
compliance with the terms hereof, I agree that at 
the said stockholders’ meeting convened not later’ 
than March 30, 1954, I will vote all of my stock in) 
favor of a resolution to accomplish the following: 


RKO Pictures Corporation will, in reduction) 
of its capital, pay $6 in cash per share for all’ 
shares (other than the 1,262,120 shares owned! 
by me) tendered for redemption during the- 
60-day period following the adoption of thi 
resolution, or during such longer period as 
may be considered desirable by the company’s” 
attorneys. 


To assure protection to the stockholders of RKO. 
Pictures Corporation against any possible = 
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of habilty by any ereditor of said corporation with 
respect to money received by any stoekholder in the 
redemption of his shares, I agree to hold harmless 
each stockholder (whose stock is redeemed pursuant 
to any resolution such as above set forth) against 
any asserted liability for corporate debts, provided 
I am given reasonable notice of and an opportunity 
to defend against any such claim. 


I hereby affirm that there is no offer outstanding 
to me for any of the assets which I propose to pur- 
chase hereunder. 


I call your attention to the following: 


a. ‘There have been expressions of dissatisfaction 
among the stockholders. 


b. I have been sued by certain of the the stock- 
holders and accused of responsibility for losses of 
the corporation. 


e. I would like to feel that I have given all the 
stockholders of RKO Pictures Corporation an op- 
portunity to receive for their stock an amount well 
in excess of its market value at the time when I first 
beeame connected with the company, or at any time 


since. 
/s/ HOWARD R. HUGHES, 


HOWARD R. HUGHES. [482] 
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In the Eighth Judicial District Court of the State 
of Nevada, in and for the County of Clark 


Case No. 59422—Dept. No. 1 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business as WOLVERINE TEX- 
TILE COMPANY, and LOUIS FEUERMAN, 


Plaintiffs, 
vs. 


J. MILLER WALKER, FRANCIS J. O'HARA, 
JR., HOWARD R. HUGHES, NOAH DIET 
RICH, NED E. DEPINET, HUGHES TOOL 
COMPANY, RKO PICTURES CORPORA- 
TION, RKO RADIO PICTURES, INC, 
JAMES R. GRAINGER and A. DEE SIMP- 
SON, 

Defendants. 


MOTION TO DISMISS 


The defendant, Howard R. Hughes, moves the- 
court to dismiss with prejudice the action against | 
all defendants for the reasons set forth below: 


1. On February 7, 1954, by the instrument at-— 
tached to this motion as Exhibit “‘A,”’ this defend- | 
ant offered to purchase all of the assets of RKO” 
Pictures Corporation. 

2. Such offer, if accepted by the corporation and 
approved by the stockholders, will effectively ex. | 
tinguish all claims and causes of action against this) 
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defendant and will render this pending action moot 
as to this defendant. 


3. Also, if such offer is accepted by the corpora- 
tion and approved by the stockholders, it will vest 
in this defendant all claims and causes of action of 
RKO Pietures Corporation against the defendants 
J. Miller Walker, Francis J. O’Hara, Jr., Noah 
Dietrich, Ned EK. Depinet, Hughes Tool Company, 
James R. Grainger, and A. Dee Simpson, and will 
vest in this defendant all of the capital stoek of RKO 
Radio Pietures, Inc.; and this defendant hereby as- 
serts that he will not prosecute against such de- 
fendants any claim or cause of action which may be 
vested in him, and will not permit to be prosecuted 
any claims or causes of action against the said 
named defendants on behalf of RKO Radio Pietures, 
Ine. 


4. The order of dismissal may recite that the 
eause shall be reinstated in the event that the sale 
is not consummated pursuant to the offer. 

WOODBURN, FORMAN & 
WOODBURN, 
206 N. Virginia Street, 
Reno, Nevada, and 
T. A. SLACK, 
7000 Romaine Street, Hollywood 38, California, At- 
torneys for Defendant, Howard R. Hughes. [483] 
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Notice Pursuant to Order Entered February 11, 
1954, of Hon. Frank McNamee, Judge of the 
Eighth Judicial District Court of the State of 
Nevada in and for the County of Clark 


In the Eighth Judicial District Court of the State 
of Nevada, in and for the County of Clark 
Case No. 59422—Dept. No. 1 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business as WOLVERINE TEX- 
TILE COMPANY, and LOUIS FEUERMAN, 


Plaintiffs, 
VS. 


J. MILLER WALKER, FRANCIS J. O'HARA, 
JR., HOWARD R. HUGHES, NOAH DIET- 
RICH, NED E. DEPINET, HUGHES TOOL 
COMPANY, RKO PICTURES CORPORA- 
TION, RKO RADIO PICTURES, INC, 
JAMES R. GRAINGER and A. DEE SIMP- 
SON, 

Defendants. 


NOTICE OF COURT HEARING 
You are hereby notified that in the event that the 
stockholders of RKO Pictures Corporation at the 
meeting of stockholders to be held on March 12,. 
1954,* shall approve the sale of the assets of RKO | 


*By Order of the Court dated February 16, 1954, | 
the notice was amended so as to change this date to” 
March 18, 1954. : 
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Pictures Corporation pursuant to the terms of the 
offer of Howard R. Hughes, there will be presented 
to the Eighth Judicial District Court of the State of 
Nevada, County of Clark, at Las Vegas, Nevada, on 
the 22nd day of March, 1954, the motion of the de- 
fendant, Howard R. Hughes, to dismiss with preju- 
dice the cause pending in said court, being Case No. 
59422, Eli B. Castleman, et al., vs. J. Miller Walker, 
et al. A copy of such Motion to Dismiss is attached 
to this Notice. 


You are notified of the pendency of the hearing 
upon such motion on the 22nd day of March, 1954, 
in order that you may take any action with respect 
thereto before this court which may be proper. 


[Endorsed]: Wiled April 7, 1954. [484] 


[Title of District Court and Cause. ] 


AFFIDAVIT OF JULIUS NOVEMBER 


State of New York, 
County of New York—-ss. 


Julius November being first duly sworn, deposes 
and says: 


1. Jam one of the proposed interveners and peti- 
tioners in the above action. 


2. I have read the Petition filed by Bernard 
Reich in my wife Eleanor and my behalf and I in- 
corporate said Petition in this affidvait as if I were 
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to repeat and reallege the allegations contained 
therein. 


3. I confirm that Bernard Reich is our attorney 
and authorized to appear for us in this action. 


/s/ JULIUS NOVEMBER. 


Subscribed and sworn to before me this 1st day 
of April, 1954. 


/s/ EDWARD L. GLAZER, 
Notary Public, State of New 
York. 
Term Expires March 30, 1956. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed April 12, 1954. [485] 


[Title of District Court and Cause. ] 


AFFIDAVIT 


State of New York, 
County of New York—ss. 


Louis Kipnis, being duly sworn, deposes and | 
says: I am one of the attorneys for the plaintiffs in* 
the above-entitled action. 


I have examined the affidavit of Roy W. Me 
Donald in support of the motion of defendant RKO , 
Radio Pictures, Inc., to dismiss this action with” 
prejudice. 
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I have also examined memorandum of points and 
authorities and the motion. 


In the light of the facts and circumstances set 
forth in all the documents above referred to and in 
turn incorporated by reference, plaintiffs do not 
oppose the within motion. 


/s/ LOUIS KIPNIS. 


Sworn to before me this 12th day of April, 1954. 


/s/ AARON SCHWARTZ, 
Notary Public, State of New 
BY onlk. 


Term Expires March 30, 1956. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed April 15, 1954. [487] 


——$ ——_—____. 


[Title of District Court and Cause. ] 


MINUTES OF THE COURT—APRIL 19, 1954 


Present: Hon. Ben Harrison, 
District Judge. 
Counsel for Plaintiffs: no appearance ; 


Counsel for Defendants: no appearance; 


Proceedings: 

For hearing (1) motion of plaintiffs to vacate in 
part order docketed and entered Jan. 12, 1954, and 
for other relief; 
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(2) Application of plaintiffs for leave to take 
the deposition of Howard R. Hughes; pursuant to 
motion, notice, memo of points and authorities, and 
affidavit of Bernard Reich, and notice of intention 
to apply for deposition of Howard R. Hughes, filed 
Feb. 4, 1953; 


(3) Further hearing of Bernard Reich, Esq., 
Local Attorney of Record for the plaintiffs for ap- 
pointment of a Special Master, pursuant to Rule 53 
of FRCP, and pursuant to motion, affidavit of Ber- 
nard Reich, filed, filed Nov. 16, 1953, and renotice 
of hearing, filed March 11, 1954; 


(4) Motion of plaintiffs and the proposed Inte1- 
venors, Julius November and Eleanor November, to 
add and join parties plaintiff, or for leave to in- 
tervene, pursuant to motion, petition, affidavit of 
Bernard Reich, and memo. of points and authorities, 
and notice, filed March 11, 1954; 


(5) Motion of defendant RKO Radio Pictures, 
Ine., for dismissal of this action with prejudice, 
pursuant to notice, motion, points and authorities, 
and affidavit, filed April 7, 1954. 


It is Ordered that cause is continued to May 17, 
1954, 11 a.m., for hearing motions (1) to (4), inel.,. 
and continued to June 28, 1954, 11 a.m., for hearing 
motion (5), pursuant to order filed April 15, 1954. | 

EDMUND L. SMITH, . 
Clerk. : 


By MURRAY E. WIRE, 
Deputy Clerk. [489] 7 
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MINUTES OF COURT—MAY 17, 1954 


Present: Hon. Ben Harrison, 
District Judge. 


Counsel for Plaintiffs: Bernard Reich, 
local counsel for plaintiffs and prop- 
posed intervenors ; 


Counsel for Defendants: George Benedict, 
Jr., for def’t. RKO Radio Pictures, Ine. 


Proceedings: 


For (1) hearing motion of plaintiffs to vacate in 
part order docketed and entered Jan. 12, 1954, and 
for other relief ; 


(2) Application of plaintiffs for leave to take 
the deposition of Howard R. Hughes; pursuant to 
motion, notice, memo. of points and authorities, and 
affidavit of Bernard Reich, and notice of intention 
to apply for deposition of Howard R. Hughes, filed 
Feb. 4, 1954; 


(3) Further hearing on motion of Bernard 
Reich, Esq., local attorney of record for the plain- 
tiffs for appointment of a Special Master, pur- 
suant to Rule 53 of FRCP, and pursuant to motion, 
affidavit of Bernard Reich, filed Nov. 16, 1953, and 
renotice of hearing, filed March 11, 1954; 


(4) Hearing motion of plaintiffs and the pro- 
posed intervenors, Julius November and Eleanor 
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November, to add and join parties plaintiff, or for 
leave to intervene, pursuant to motion, petition, 
affidavit of Bernard Reich, and memo. of points 
and authorities, and notice, filed March 11, 1954, 


(5) Hearing motion of plaintiffs to quash dep- 
ositions noticed by Louis Kipnis, Leo B. Mittel- 
man, and Robert Silver, Esqs., purported attor- 
neys for plaintiffs, as noticed April 9, 1954, of wit- 
nesses, 


Benjamin F. Schwartz, 

Tom ery om 

Joe Schoenfeld, 

John Doe (Hollywood Editor Associated Press), 
Richard Roe (Hollywood Editor United Press), 
Mickey Rudin, 

Solomon Gelfand, 

Phil Wershil, 

Ed Schweid, 

Julius November, 

Eleanor November, and 


Bernard Fischman, 


pursuant to notice, motion, affidavit of Bernard: 
Reich, and Memo. of Points and authorities, filed’ 
April 15, 1954. 


Each of Attorneys Reich and Benedict makes a 
statement. , 


Court makes a statement and Orders cause con- 
| 
; 
i 
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tinued to June 28, 1954, 11 a.m., for hearing as set 
forth above, on the Court’s own motion. 


EDMUND L. SMITH, 
Clerk. 


By MURRAY E. WIRE, 
Deputy Clerk. [490] 


EXHIBIT No. 1 


[Attached to Affidavit of George Benedict, Jr. ] 


Case No. 59422 
Dept. No. 1 


In the Eighth Judicial District Court of the State of 
Nevada in and for the County of Clark 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business as Wolverine Textile 
Company, and Louis Feuerman, 

Plaintiffs, 
VS. 

J. MILLER WALKER, et al, 

Defendants. 


MOTION 
To Said Honorable Court: 


The defendants, RKO Pictures Corporation and 
RKO Radio Pictures, Inc., (herein collectively re- 
ferred to as RKO) move this Court on the affidavit 
of A. W. Ham, Jr., sworn to on March 17. 1954, 
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and the exhibits attached thereto and for the rea- 
sons stated therein for an order: 


(a) determining what portions, if any, of the 
sum which will be paid to defendant RKO Pictures 
Corporation by defendant Howard R. Hughes, in the 
event said Hughes purchases all of RKO Picture 
Corporation’s assets, shall be allocated for payment 
of the costs, if any, and disbursements, if any, of 
all plaintiffs in all of the stockholders’ actions 
wherever now pending, purporting to be brought on 
behalf of the stockholders, or any of them, of de- 
fendant RKO Pictures Corporation or on behalf 
of said defendant against Howard R. [493] Hughes 
and other individual defendants and Hughes Tool 
Company, including in said sum such amount, if 
any, as the Court may determine represents a fair 
and reasonable allowance for counsel fees, if any, 
and other lawful expenses, if any, in connection with 
the prosecution of any and all said stockholders’ 
actions, derivative and/or representative; and 


(b) determining and fixing the respective inter- 
ests, if any, in said allocated fund, if any, of each of 
the plaintiffs in each of the various stockholders’ | 
actions, derivative and/or representative, wherever! 
they are now pending; 


(c) directing that the RKO defendants upon: 
proof of payment of the respective interests, if any, 
as determined and fixed by this Court in accordance 
with paragraphs (a) and (b) above, either to the 


party or into the registry of this Court for the ace 


: 
- 
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count of such party, be released and discharged 
from any and all liability to each of the plaintiffs 
n each of the various stockholders’ actions, deriva- 
ive and/or representative, wherever they are now 
yending, in connection with said plaintiffs’ costs, 
f any, and disbursements, if any, in said actions as 
such costs and disbursements are described in para- 
rraph (a) above; and 


(d) for such other and further relief as the RKO 
lefendants may prove themselves to be entitled to 
receive. 


Dated: March 17, 1954. 


HAM & HAM and 
DONOVAN, LEISURE, 
NEWTON & IRVINE, 
Attorneys for Defendants RKO Pictures Corpora- 
tion and RKO Radio Pictures, Inc., 


By /s/ A. W. HAM, JR., 
A. W. HAM, JR. 


[Endorsed]: Filed March 19, 1954, Nevada Dis- 
rict Court. [494] 
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EXHIBIT No. 2 
[Attached to Affidavit of George Benedict, Jr.] 


Case No. 59422 
Dept. No. 1 


In the Highth Judicial District Court of the State of 
Nevada in and for the County of Clark 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business as Wolverine Textile 
Company, and LOUIS FEUERMAN, 


Plaintiffs, 
vs. 


J. MILLER WALKER, et al., 
Defendants. 


ORDER 


Upon reading and filing the motion of RKO Pic 
tures Corporation and RKO Radio Pictures, Inc., 
(herein collectively called ‘‘RKO’’) together with) 
the affidavit of A. W. Ham, Jr., sworn to on March: 
17, 1954, and the exhibits attached thereto, in sup- 
port of such motion, it is 


Ordered, that the motion of RKO for a hearing: 
and determination as to what portion, if any, of the” 
sum which will be paid by the defendant Hughes for 
all of the assets of defendant RKO Pictures Corpor 
ration, if such sale be consummated, shall be al-- 
located for payment of all costs and disbursements,” 
if any, including all counsel fees, if ‘any, and all 
other lawful expenses, if any, of all plaintiffs in ally 
stockholders’ actions, derivative and/or representa- 
tive, wherever now pending; and 
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For a hearing and determination as to the [515] 
apportionment of such sum, if any, among all such 
plaintiffs to the extent any such plaintiffs shall 
show themselves entitled to participate in such fund; 
and 


For such other and further relief as movants may 
show themselves entitled to receive: 


Shall be set before this Court at Las Vegas, 
Nevada, on the 5th day of April, 1954, at 9:30 a.m. 


Ordered Further, that the plaintiffs herein are 
hereby stayed from prosecuting their cross-motion, 
presently returnable March 22, 1954, for costs and 
disbursements until after the hearing and deter- 
mination of the aforesaid motion of the RKO de- 
fendants. 


Ordered Further, that service of a copy of this 
order, together with a copy of the RKO defendants’ 
aforesaid Motion and the affidavit in support 
thereof, on the plaintiffs and their attorneys in 
each of the pending stockholders’ actions derivative 
and/or representative, wherever now pending, made 
by mailing copies of said papers in securely post- 
paid wrappers, registered mail, return receipt re- 
quested, to each attorney who has appeared on be- 
half of the plaintiffs in each of the said stockholders’ 
actions, on or before March 22, 1954, shall be deemed 
sufficient notice to said plaintiffs and their attorneys 
of the pendency of said motion by the RKO defend- 

ants. Where a plaintiff is represented by one or 
more firms of attorneys, service shall be sufficient if 
such copies are mailed to each such firm, divected to 
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the firm name appearing on the respective com- 


plaints. 
A. 8S. HENDERSON. 


[Endorsed]: Filed March 20, 1954, Nevada Dis- 
trict Court. [516] 


EXHIBIT No. 3 


[Attached to Affidavit of George Benedict, Jr.] 


Case No. 59422 
Dept. No. 1] 


In the Eighth Judical District Court of the State of 
Nevada in and for the County of Clark 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business as WOLVERINE TEX- 
TILE COMPANY, and LOUIS FEUERMAN, 

Plaintiffs, 
vs. 

J. MILLER WALKER, FRANCIS J. OHARA, 
JR., HOWARD R. HUGHES, NOAH DIET- 
RICH, NED E. DEPINET, HUGHES TOOL 
COMPANY, RKO PICTURES CORPORA- 
TION and RKO RADIO PICTURES, INC., 


Defendants. 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
A. Nature of Action and Motion 


1. Defendant Howard R. Hughes (hereinafter 
called ‘‘Hughes’’) has moved to dismiss with preju- 
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dice this stockholders’ derivative action brought on 
behalf of defendants RKO Pictures Corporation 
(hereinafter called ‘“‘RKO’’) and its wholly-owned 
subsidiary, RKO Radio Pictures, Inc., (hereinafter 
ealled ‘‘Radio’’), on the ground that acceptance of 
his offer to purchase all the assets of RKO for €23,- 
489,478.00 and consummation of such sale pursuant 
to the offer will effectively extinguish all claims and 
causes of action against him asserted or which may 
be asserted by or on behalf of such corporation and/ 
or any of its wholly-owned subsidiaries and will 
make this action against them moot; and on the 
ground that consummation of such sale will vest in 
him all claims and causes of action of RKO and/or 
Radio (hereinafter sometimes referred to collec- 
tively as ‘‘the RKO corporations’”’?) which [518] 
claims or causes of action he will not prosecute and 
will not permit to be prosecuted. 


2. By this Court’s Order, entered February 11, 
1954, as amended February 16, 1954, hearing on 
the motion to dismiss was set for March 22, 1954, 
and pursuant to motion of the defendant Hughes, 
notice of such hearing in a form approved bv this 
Court was directed to be given to all the stockholders 
of RKO. Such notice was duly and timely given by 
mailing a copy of this notice to each stockholder 
with the proxy statement, and the hearing began on 
March 22, 1954. 


3. Pursuant to Rule 23 (c) of the Nevada Rules 
of Civil Procedure I have examined into the fair- 
ness of the offer submitted by Hughes since the 
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Federal Court in Los Angeles, California. On March 
4, 1953, an amended complaint was filed which added 
some detailed charges but did not change the nature 
of the basic claims asserted. This California action 
alleges both of the causes of action asserted in the 
present Nevada action. 


10. Friedman, California, (state court): On 
April 20, 1953, Milton Friedman instituted a suit 
in a state court in California alleging the second 
cause of action asserted in the present Nevada 
action. 


11. Friedman, California (Federal Court): On 
April 27, 1953, the same Milton Friedman instituted 
another action in a Federal Court in Los Angeles, 
California, charging a violation of Section 16 (b) of 
the Securities and Exchange Act of 1934 and seeking 
damages from Hughes and Depinet as a result of the 
sale of their RKO stock to Sereen Associates, Inc., 
and the subsequent return of such stock to [520] 
them. 


12. Schiff, New York: In August, 1953, Louis 
Schiff and Jacob Sack instituted a suit in a state 
court in New York alleging the first cause of action : 
asserted in the present Nevada action. 


13. Schiff and Sack also instituted a representa- 
tive action on behalf of all the stockholders of RKO 
on February 16, 1954, in the Chancery Court of the 
State of Delaware seeking to enjoin the consumma- 
tion of the sale of RKO’s assets to Hughes on the 
ground that such sale was fraudulent. RKO 
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promptly appeared, answered and moved for an im- 
mediate trial. his motion was granted and trial 
began on March 8, 1954. RKO, in the meantime, at 
plaintiffs’ request, produced four of its personnel 
for examination by plaintiffs before trial. The trial 
concluded on March 11, 1954. Decision has been 
reserved. 


14. Schiff and Sack on February 18, 1954, also 
instituted a representative action on behalf of all 
stockholders of RKO on February 18, 1954, in the 
Supreme Court of the State of New York. This 
action was in all material respects identical with 
the Delaware action described in paragraph 13. 


C. Hughes’ Offer and Corporate Action 


15. On February 7, 1954, the defendant Hughes 
offered to purchase all of the assets of RKO Pic- 
tures Corporation for $23,489,478.00 in cash sub- 
ject to certain conditions set forth in such offer. 


16. The board of directors on February 12 and 
13, 1954, considered such offer and on the latter date 
accepted same and authorized a duly constituted 
officer of RKO Pictures Corporation to accept the 
same subject to approval of the stockholders of 
REO in the manner specified in the offer. 


17. I find that prior to taking any action upon 
the consideration or acceptance of the Hughes’ offer, 
the board of directors of RKO was enlarged and 


| new directors were elected, and that the quorum of 


: 
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four directors who considered the offer and author- 
ized its acceptance consisted exclusively of individ- 
uals who were not defendants in any pending stock- 
holders’ action; that they were not interested in the 
transaction represented by the offer; that they ex- 
ercised their independant judgment in considering 
the merits of the proposed sale, and that they con- 
cluded on the basis of such consideration [521] that 
it was in the interest of the corporation to accept 
such offer. 


18. Thereafter, the president of RKO, being a 
duly constituted officer of RKO, did accept such 
offer of Hughes, subject to approval of the stock- 
holders of RKO in the manner specified in the 
offer. 


19. In conformity with the bylaws of the corpo- 
ration and the regulations of the Securities and Ex- 
change Commission a proxy statement was mailed to 
each stockholder of RKO setting forth the terms and 
conditions of the offer and all other relevant infor- 
mation accompanied by a formal proxy to be signed 
by the stockholder authorizing the vote of the stock- 
holder’s share for or against the proposed sale of 
the assets of RKO pursuant to such offer. 


20. On March 18, 1954, the stockholders of RKO 
met pursuant to the call of the directors at Dover, 
Delaware. At such meeting there were represented 
by proxy a total of 3,358,116 shares out of the total 
of 3,891,562 shares of the common stock of RKO 
issued outstanding and entitled to vote. 


21. At such meeting of the stockholders a resolu- 
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tion was submitted approving the acceptance of the 
offer of Hughes for the purchase of all the assets. 
The vote upon such resolution in the affirmative was 
3,284,889 shares consisting of 2,022,769 shares owned 
by stockholders other than Hughes and 1,262,120 
shares owned by Hughes. The vote against the adop- 
tion of the resolution was 73,227 shares. 


22. I find that the occurrences and procedures 
recited above conform to applicable law and to the 
provisions of Article 18 of the certificate of in- 
corporation of RKO Pictures Corporation; and in 
view of my findings and conclusions herein set 
forth, I further conclude that when the sale trans- 
action is consummated it will be valid to transfer 
title to the assets of RKO Pictures Corporation to 
Howard R. Hughes, as provided in the offer. 


D. Evaluation of Corporate Assets Other Than 
Stockholders’ Derivative Suits 


23. The Hughes offer did not allocate any por- 
tion of the stated consideration, $23,489,478.00, to 
any specific assets of the corporation. The board of 
directors of RKO Pictures Corporation, however, 
in considering the offer and the desirability of its 
acceptance reviewed at length the [522] nature of 
the various assets and liabilities and the available 
facts bearing upon their value or amount. 


24. The analysis by the board of directors 
covered not only the assets and liabilities as stated in 
the current balance sheet of the corporation but 
also the respects in which the book values of such 
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assets and liabilities may not reflect their present 
value or amount, as well as all other potential assets 
or liabilities of the company not included in the 
balance sheet. In appraising the fairness and ade- 
quacy of the Hughes offer the directors recognized 
that the values of certain of the assets and liabilities 
were not precisely determinable, including the film 
library, the restricted foreign funds, and the possi- 
ble contingent asset of the stockholders’ actions. 
Without specifically allocating any portion of the 
stated consideration of $23,489,478.00 to such not 
precisely determinable assets, the board considered 
the same and arrived at its decision that the offer 
was fair, and that it was expedient and in the best 
interests of the corporation to accept the same and 
recommend its acceptance to the stockholders. In 
view of my further findings with respect to the 
merits of the present and related litigation, I have 
reached the conclusion that the method employed by 
the directors was a proper one; and I find that after 
allocating the necessary part of such purchase price 
to those assets capable of specific evaluation, there 
remains a reasonable margin, which after weighing 
all of the factors, I find to be an ample and fair 
consideration for the sale of the assets not capable of 
precise evaluation, including the derivative stock- 
holders’ actions. 


25. J conclude that the purposes of Rule 23 (e) 
of the Nevada Rules of Civil Procedure are met if 
the Court finds from a consideration of all the facts 
that the entive transaction is fair and reasonable 
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and I further conclude that the Court is not re- 
quired to find specifically as to the exact portion of 
the purchase price allocable to a compromise of the 
pending derivative actions. 


Ei. Analysis of Charges Against the Defendants 
Other Than RKO and Against Other Directors 


¥% *% ¥ 


F. Approval of Compromise 


37. I find and conclude that the compromise 
which will be effected by the defendant Hughes’ 
purchase of the corporate assets, pursuant to his 
offer, is fair and adequate; that it is in the interest 
of the corporation and its stockholders that the com- 
promise effected by the offer be accepted; and that 
it is in the interest of the stockholders and the cor- 
poration that such compromise be approved and 
that this action be dismissed as to all defendants 
with prejudice. 


G. Charge That These Proceedings Are Collusive 


38. It has been variously charged in ancillary 
proceedings had herein as well as in other actions 
pending elsewhere that this court’s jurisdiction is 
a product of collusion; that this action is not truly 
-adversary; and that the representation of the other 
stockholders of RKO by the plaintiffs is inadequate. 
These charges, however made, have been specifically 
denied by everyone whose activities have been im- 
puened thereby, and I have received and considered 
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evidence thereon. I find from the evidence that 
after three highly-publicized derivative actions had 
been instituted in various jurisdictions, in none of 
which Howard R. Hughes was served or appeared, 
Floyd Odlum (whose firm, Atlas Corporation, is a 
large stockholder of RKO) sought to end the injury 
to RKO through newspaper trial by submitting the 
controversy to speedy judicial determination with 
the chips to fall where they may. At a conference 
arranged by Odlum, Hughes’ representative stated 
that plaintiffs were free to pursue any policy or 
course they desired but if they instituted suit in 
Las Vegas, Nevada, where Hughes resides and is 
domiciled, he would appear and answer. I find that 
no other agreement or understanding, express or 
tacit, was made by the parties or their counsel. 
Plaintiffs thereafter instituted this action and 
Hughes appeared and answered. Hughes Tool Com- 
pany and the individual defendants also appeared 
and answered. The RKO corporate defendants, 
indispensable parties to this action, likewise ap- 
peared and answered, believing it to be in the best 
interests of the stockholders, and so notifying them 
of that conclusion to have the controversy litigated 
in an action wherein Hughes was a defendant. 
Plaintitfs have [540] examined before trial in con- 
nection with this action more than twenty parties 
and witnesses whose testimony runs to more than 
2,500 pages. More than 180 exhibits have been 
marked fov identification in the course of thosé 
examinations. This action was set for trial on Jan= 
uary 4, 1954, at which time plaintiffs’ counsel were 


. 
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stayed from prosecuting it by virtue of an order 
issued by the New York Court in connection with 
an appeal taken by the stockholder plaintiffs in an 
action pending in that Court. 


39. I find as conclusions of fact and of law that 
this Court’s jurisdiction is not a product of collusion 
of any type; that Howard R. Hughes resides and 
is domiciled in Nevada; that this action is, and has 
been conducted as a truly adversary proceeding ; 
that plaintiffs have prosecuted this action diligently ; 
that the stockholders of RKO have been fully and 
adequately represented by plaintiffs, and that the 
judgment dismissing this action with prejudice is 
binding upon all other stockholders of RKO. 


Dated: March 30, 1954. 
FRANK McNAMER, 
District Judge. 


[Endorsed]: Filed March 30, 1954, Nevada 
District Court. [541] 
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EXHIBIT No. 4 
[Attached to Affidavit of George Benedict, Jr.] 


Case No. 59422 
Dept. No. 1 


In the Eighth Judicial District Court of the State of 
Nevada in and for the County of Clark 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business as WOLVERINE TEX- 
TILE COMPANY, and LOUIS FEUERMAN, 


Plaintiffs, 
vs. 


J. MILLER WALKER, FRANCIS J. O’HARA, 
JR., HOWARD R. HUGHES, NOAH DIET- 
RICH, NED E. DEPINET, HUGHES TOOL 
COMPANY, RKO PICTURES CORPORA- 
TION and RKO RADIO PICTURES, ING,, 


Defendants. 
ORDER 


On the 22nd day of March, 1954, came on to be 
heard the motion of defendant Howard R. Hughes 
to dismiss this proceeding. Appearing in court 
were all parties to this action duly represented by 
counsel, and also appearing by counsel were the fol- 


lowing stockholders, not parties to the action: 
Julius November, Eleanor November, and Sidney : 


Schwartz. 
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Upon the pleadings and the evidence, it appearing 
to the Court that the defendant Hughes has offered 
to purchase all the assets of the defendant RKO 
Pictures Corporation for $23,489,478.00; that the 
consummation of such sale will extinguish all claims 
and causes of action asserted, or which may be as- 
serted, against Hughes by or on behalf of such 
corporation or any of its wholly-owned subsidiaries ; 
that the consummation of such sale will vest in 
him all claims and causes of action against all other 
defendants and directors; that he has stated he 
will not prosecute [543] and will not permit to be 
prosecuted the causes of action, if any, with respect 
to defendants Hughes Tool Company, Depinet, Diet- 
rich, O’Hara, and Walker, or with respect to the 
other directors; that the offer when consummated 
will result in a compromise of this and all other 
derivative and representative actions and will ren- 
der them moot. 


It further appearing that pursuant to the order 
of this Court dated February 11, 1954, as amended 
February 16, 1954, due and timely notice of the 
hearing upon such motion to dismiss this action 
with prejudice was given to all stockholders of RKO 
Pictures Corporation by mailing to each such stock- 
holder, with the proxy statement dated February 
28, 1954, a copy of such notice in the form directed 
by this Court; and that no stockholder or party has 
appeared to oppose the dismissal; and it further 
appearing on the basis of the Findings of Fact and 
Conclusions of Law filed herewith that such offer 
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is fair and reasonable and that the sale of all the 
assets of RKO Pictures Corporation to Howard 
R. Hughes in accordance therewith should be ap- 
proved as a compromise and settlement of this 
action, 


It is accordingly Ordered, that the sale of all of 
the assets of RKO Pictures Corporation to the de- 
fendant Howard R. Hughes is hereby approved by 
the Court pursuant to the provisions of Rule 23 
(c) of the Nevada Rules of Civil Procedure. This 
Order is interlocutory only; and at any time within 
ten days from the date of this Order a Final Order 
dismissing the cause of action with prejudice may 
be entered by any party without notice to any other 
parties upon an affidavit showing that the purchase 
agreement has been consummated, such Final Order 
to provide, however, that this Court shall retain 
jurisdiction of this cause for the sole purpose of 
hearing and determining plaintiffs’ cross-motion for 
award of costs and fees and the motion of defend- 
ant RKO Pictures Corporation to settle all costs 
and fees, unless theretofore determined by stipula- 
tion. 


Entered this 30th day of March, 1954. 
FRANK McNAMEE, 
District Judge. 


[Endorsed]: Filed March 30, 1954, Nevada Dis- 
trict Court [544] 
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EXHIBIT No @ 
[Attached to Affidavit of George Benedict, Jr.] 


Case No. 59422 
Dept. No. 1 


In the Eighth Judicial District Court of the State of 
Nevada in and for the County of Clark 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business as WOLVERINE TEX- 
TILE COMPANY, and LOUIS FEUERMAN, 


Plaintiffs, 
VS. 


J. MILLER WALKER, FRANCIS J. O’HARA, 
JR., HOWARD R. HUGHES, NOAH DIET- 
RICH, NED E. DEPINET, HUGHES TOOL 
COMPANY, RKO PICTURES CORPORA- 
TION and RKO RADIO PICTURES, INC., 


Defendants. 


MOTION FOR FINAL JUDGMENT 


The defendant RKO Pictures Corporation (herein 
called ‘‘RKO’’) on the attached affidavit of Roy W. 
McDonald, respectfully shows the Court that the 
purchase agreement between Howard R. Hughes 
(herein called ‘‘Hughes’’?) and RKO heretofore 

established by the offer of Hughes dated February 
'7, 1954, the acceptance by RKO pursuant to author- 
‘ity of its Board of Directors dated February 13, 
1954, communicated by RKO through its president 
on February 15, 1954, and approved by RKO’s 


230 Eli B. Castleman, et al., 


stockholders on March 18, 1954, was duly and finally 
consummated on March 31, 1954. 


The defendant RKO respectfully moves that this 
Court enter its Final Judgment dismissing this 
cause with prejudice, pursuant to the terms of the 
Interlocutory Order entered herein on March 30, 
1954, such Final Judgment to retain jurisdiction of 
this [546] cause solely for the purpose of hearing 
and determining the motion of RKO to determine 
and settle all costs, if any, and fees, if any, to which 
the plaintiff or plaintiffs in any derivative or repre- 
sentative action purportedly brought on behalf of 
RKO or its stockholders, wherever instituted or 
pending, may be entitled, and the cross-motion of 
plaintiffs herein for award of costs and fees. 


Dated this lst day of April, 1954. 


HAM & HAM, 
Las Vegas, Nevada; 


DONOVAN, LEISURE, 
NEWTON & IRVINE, 
2 Wall Street, 
New York 5, New York; 


/s/ ROY W. McDONALD, 
2 Wall Street, New York 5, New York; Attorneys) 
for RKO Pictures Corporation. 


[Endorsed]: Filed April 1, 1954, Nevada | 
trict Court [547] 
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EXHIB Nové 
[Attached to Affidavit of George Benedict, Jr.] 


Case No. 59422 
Dept. No. 1 


In the Eighth Judicial District Court of the State of 
Nevada in and for the County of Clark 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business as WOLVERINE TEX- 
TILE COMPANY, and LOUIS FEUERMAN, 


Plaintiffs, 
VS. 


J. MILLER WALKER, FRANCIS J. O'HARA, 
JR., HOWARD R. HUGHES, NOAH DIET- 
RICH, NED E. DEPINET, HUGHES TOOL 
COMPANY, RKO PICTURES CORPORA- 
TION and RKO RADIO PICTURHES, INC., 


Defendants. 


FINAL JUDGMENT OF DISMISSAL 
On this Ist day of April, 1954, came on to be 
heard the motion of RKO Pictures Corporation 
(herein called ‘‘RKO’’) for the entry of a Final 
Order pursuant to the provisions of the Inter- 
| locutory Order heretofore entered in this cause upon 
the 30th day of March, 1954; 


_ And it appearing from the affidavit of Roy W. 
|McDonald, filed herein on this date, that on the 
‘lst day of March, 1954, in the City of Wilmington, 
‘State of Delaware, the defendant Howard R. 
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Hughes (herein called ‘‘Hughes’’) paid to RKO 
$23,489,478.00 and that on such date and at such 
place RKO transferred and assigned to Hughes all 
the assets of RKO; and that thereby the purchase 
agreement between Hughes and RKO referred to 
in the Interlocutory Order of March 30, 1954, has 
been fully and finally [552] consummated ; 


It is accordingly Ordered, Adjudged and Decreed, 
that the above styled and numbered cause be and 
the same hereby is finally dismissed with prejudice 
as to all defendants; 


And it appearing to the Cowt that the dismissal 
herein adjudged finally determines all matters and 
issties as between the plaintiffs and the defendants 
upon the merits of this litigation, and that there is 
no just reason for delay in entry of such final Judg- 
ment, it is directed that this judgment be forthwith 
entered as final. 


Jurisdiction of this action is retained by the 
Court for the sole purpose of hearing and determin- 
ing the motion of RKO to determine and allocate 
all costs and fees, if any, allowable to the plaintiffs 
in any stockholder’s representative or derivative 
action, wherever pending ; and to hear and determine) 
the plaintiffs’ cross-motion for an award of costs” 
and fees. 


Entered, this Ist day of April, 1954. 
FRANK McNAMEE, 
Judge. 
[Endorsed]: Filed April 1, 1954, Nevada Dis- 


| 
trict Court. [553] 


} 
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EXHIBIT No. 7 
[Attached to Affidavit of George Benedict, Jr.] 


Case No. 59422 
Dept. No. 1 


In the Eighth Judicial District Court of the State of 
Nevada in and for the County of Clark 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business as WOLVERINE TEX- 
TILE COMPANY, and LOUIS FEUERMAN, 


Plaanitatis, 
against 


J. MILLER WALKER, FRANCIS J. O’HARA, 
JR., HOWARD R. HUGHES, NOAH DIET- 
RICH, NED E. DEPINET, HUGHES TOOL 
COMPANY, RKO PICTURES CORPORA- 
TION and RKO RADIO PICTURES, INC., 


Defendants. 


FINAL ORDER 


On this 5th day of April, 1954, came on to be 
heard, pursuant to the reservation of jurisdiction in 
the Final Judgment in this action entered April 1, 
1954, the following: 


1. The Motion of RKO Pictures Corporation 
,and RKO Radio Pictures, Inc., filed March 19, 
| 1954, praying for an order determining what por- 
- tion, if any, of the sum paid by defendant Howard 
: 
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Exhibit No. 7—(Continued ) 

R. Hughes to defendant RKO Pictures Corporation 
for all the assets of such corporation shall be allo- 
cated for payment of all costs and disbursements, 
if any, including all counsel fees, if any, and all 
other lawful expenses, if any, of all plaintiffs in 
all stockholders’ actions, derivative and/or repre- 
sentative, wherever now [555] pending; and deter- 
mining the apportionment of such sum, if any, 
among all such plaintiffs to the extent any such 
plaintiffs shall show themselves entitled to par- 
ticipate in such fund; and directing that RKO Pic- 
tures Corporation and RKO Radio Pictures, Inc., 
upon proof of payment of the respective interests, 
if any, as determined by this Court on such motion, 
either to the party or into the registry of this Court 
for the account of such party, be released and dis- 
charged from any and all liability to each of the 
plaintiffs in each of the various stockholders actions, 
wherever they are now pending, in connection with 
said plaintiffs’ costs, if any, and disbursements, 
if any, in said actions; and 


2. The Cross-Motion of plaintiffs Eli B. Castle- 
man, et al., dated March 2, 1954, for an order 
assessing upon RKO Pictures Corporation and 
RKO Radio Pictures, Inc., the reasonable expenses 
of the plaintiffs, including their attorneys’ fees and 
accountants’ fees, in such amount as the Court shall 
determine to be reasonable, arising out of and in- 
eurred in the prosecution of the claims and causes 
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Exhibit No. 7—(Continued) 
of action of RKO Pictures Corporation and RKO 
Radio Pictures, Inc., by said plaintiffs; and 


3. The Motion, filed April 2, 1954, of Vaughan & 
Brandlin, attorneys at law of Los Angeles, Califor- 
nia, on behalf of Harry Rosenthal and Gertrude 
Rosenthal, for an allocation to such movants of a 
sum as costs, disbursements, counsel fees, and other 
lawful expenses; and 


4. The informal application by letter of Morti- 
mer A. Shapiro of Nemerov & Shapiro, attorneys 
at law of New York, N. Y., for an adjournment for 
an unstated period of a determination with respect 
to the rights, if any, of Nemerov & Shapiro in this 
matter. 


The Court thereupon heard the evidence, includ- 
ing the exhibits offered; incorporated as a part of 
the record on this [556] hearing, all prior proceed- 
ings in this action, including but not limited to pro- 
ceedings, evidence, and exhibits at the hearing be- 
ginning March 22, 1954, upon the motion of the 
defendant Howard R. Hughes for dismissal of this 
action with prejudice and the Findings of Fact, 
Conclusions of Law, Order, and Final Judgment 
entered after such hearing; heard the argument of 
counsel; and having considered the same, renders 
this as its final order on such motions and applica- 
tion. 


| The Court finds and concludes from such record: 


1. That on March 20, 1954, the Honorable A. 8. 
_ Henderson, a Judge of this Court, signed an Order 
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of this Court setting the above-described motion of 
RKO Pictures Corporation and RKO Radio Pic- 
tures, Inc., for hearing by this Court at Las Vegas, 
Nevada, on the 5th day of April, 1954, at 9:30 a.m. 
and ordering that service of a copy of such Order, 
together with a copy of the Motion on behalf of such 
corporations, and the affidavit in support thereof, 
on the plaintiffs and their attorneys in each of the 
pending stockholders’ actions, derivative and/or rep- 
resentative, wherever pending, made by registered 
mail, return receipt requested, directed to the attor- 
neys who have appeared on behalf of such plain- 
tiffs on or before March 22, 1954, should be suffi- 
cient notice to said plaintiffs and their attorneys of 
the pendency of said Motion. 


2. That on March 22, 1954, at the hearing on the 
Motion to Dismiss this action with prejudice, cer- 
tain stockholders appeared in person or by counsel 
and participated, or were accorded full opportunity 
to participate, in this proceeding; that among such 
stockholders so appearing were Sidney Schwartz, 
appearing by Israel Beckhardt, Esq., and Louis Fie- 
land, Esq., attorneys of New York, N. Y., who were 
admitted for the purpose of participating in such 
hearing; and Julius November and Eleanor Novem- 
ber, appearing by Foley & Foley, [557] attorneys 
of Las Vegas, Nevada. 


3. That the fund from which allowances, if any, 
to stockholders who are plaintiffs in derivative or 
representative stockholders actions, wherever pend- 
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Exhibit No. 7—(CContinued ) 
ing, for their reasonable expenses, if any, including 
attorneys’ fees, if any, to which they might prove 
themselves entitled, results solely from the offer 
of the defendant Hughes to purchase all of the 
assets of RKO Pictures Corporation; that no other 
Court has jurisdiction over the defendant Hughes 
in any of the stockholders’ actions now pending; 
that insofar as such offer includes the claims as- 
serted in stockholders’ actions, and hence has the 
aspects of a settlement thereof, it is subject solely 
and exclusively to the jurisdiction of this Court; 
that such fund is subject only to such orders as this 
Court may make herein after due and lawful notice. 


4, That on March 22, 1954, service of notice of 
the motion of RKO Pictures Corporation and RKO 
Radio Pictures, Inc., in the form and manner pre- 
scribed by the Order of this Court dated March 20, 
1954, was duly and legally made by mailing by regis- 
tered mail to each of the attorneys listed in Exhibit 
B to the affidavit of A. W. Ham, Jr., Esq., dated 
March 17, 1954, filed in support of such Motion of 


RKO Pictures Corporation and RKO Radio Pic- 


tures, Inc., a copy of such Order of this Court 
dated March 20, 1954, a copy of such Motion, and 
a copy of the affidavit in support thereof, with its 
exhibits. 


5. That due proof of such service has been made 


\ before this Court. 


6. That each of the plaintiffs and their counsel 


; ° Sd * * 
so duly served with notice of this hearing and each 
: 
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of the attorneys so duly served, with the exception 
of those hereinafter specifically named and disposed 
of, have failed to appear and make any showing 
that [558] they are entitled to claim or recover any 
sum of money as reimbursement for expenses, in- 
eluding attorneys’ fees, out of the fund received 
by RKO Pictures Corporation from the sale of 
its assets to Howard R. Hughes; but on the con- 
trary, each of such plaintiffs and each of such coun- 
sel, except those hereinafter specifically named and 
disposed of, have defaulted on this Motion. 


7. That the plaintiffs Eli B. Castleman, et al., 
on their motion, have established that they are en- 
titled to recover from such fund their reasonable 
expenses; that a reasonable allowance to them for 
such expenses is as follows: 


For attorneys’ fees, $125,000.00 ; 

For accountants’ fees, $25,000.00; 

For disbursements for expenses of their at- 
torneys, $8,000.00 ; 

For disbursements for expenses of their ac- 
countants, $2,000.00 ; 


that such allowance shall cover all fees for all at- 
torneys who have appeared in any action, wherever 


pending, on behalf of El B. Castleman, et al., the } 


plaintiffs in this action, and all accountants or others 
who have rendered any services on their behalf, 


whether or not such attorneys or accountants have © 


appeared in this Court. 
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8. That the stockholders Harry Rosenthal and 
Gertrude Rosenthal, and their attorneys Vaughan 
& Brandlin, did not confer any benefit upon RKO 
Pictures Corporation or RKO Radio Pictures, Inc., 
or contribute to any benefit to such corporations, by 
their activities; that they sought to intervene in an 
action by Eli B. Castleman, et al., pending in the 
District Court of the United States for the Southern 
District of California at Los Angeles, California; 
that said application for leave to intervene has not 
been granted; and that such stockholders and their 
counsel are not entitled to recover [559] any sum 
from either RKO Pictures Corporation or RKO 
Radio Pictures, Inc., by reason of such activities. 


9. That no good cause has been shown for de- 
ferring a ruling upon the rights of Nemerov & 
Shapiro, Esqs., in this action. 


10. That there has been no showing by any stock- 
holder (other than plaintiffs herein) or any attor- 
neys (other than attorneys for plaintiffs herein), 
that any such stockholder or attorney has conferred 
any benefit on RKO Pictures Corporation or RKO 
Radio Pictures, Inc., or contributed in any degree 
to any such benefit, by reason of the various stock- 
holders’ derivative and representative actions else- 
Where instituted; that the evidence tends over- 
whelmingly to show that such of the other actions 
as were instituted after this action created need- 
less expense to such corporations by the prosecu- 
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tion of actions which duplicated the causes of action 
here asserted, or else were actions without factual 
or legal merit, in jurisdictions where the plaintiffs 
were unable to secure jurisdiction over the defend- 
ant Hughes; that the evidence also tends over- 
whelmingly to show that the only action instituted 
prior to this action (except the actions in New York 
and California instituted by Eli B. Castleman, 
et al.) is the action by Sidney Schwartz in New 
York, in which the individual defendant Hughes 
was not served and in which there has been no 
joinder of issue; and there has been no showing 
that any stockholder, attorney, or other person 1s 
entitled to recover any amount from the sum now 
within the jurisdiction of this Court. 


It is, accordingly, Ordered, Adjudged and De- 
creed: 


1. That the Motion of RKO Pictures Corpora- 
tion and RKO Radio Pictures, Inc., be and the same 
is hereby granted, and the Court hereby allocates 
the sum of One Hundred and Sixty Thousand 
($160,000.00) Dollars for the payment of costs and 
disbursements [560] in all the stockholders’ actions, 
wherever now pending, purporting to be brought 
on behalf of the stockholders, or any of them, of 
defendant RKO Pictures Corporation, or on behalf 
of said defendant, against Howard R. Hughes and 
other individual defendants and Hughes Tool Co.; 
and the Court hereby determines and fixes the inter 
ests in such fund as hereinafter provided. 
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2. That the cross-motion of the plaintiffs Ih B. 
Castleman, et al., for allowance of their reasonable 
expenses is granted; and judgment is here rendered 
that Kh B. Castleman and Marion V. Castleman, 
doing business as Wolverine Textile Company, and 
Louis Feuerman have and recover of and from 
RKO Pictures Corporation and RKO Radio Pic- 
tures, Inc., jointly and severally, the sum of One 
Hundred and Sixty Thousand ($160,000.00) Dollars 
as reimbursement of such plaintiffs for all ex- 
penses for attorneys and accountants and other dis- 
bursements incident to the prosecution of this and 
all other actions in which Eh B. Castleman, et al., 
or any of them, are plaintiffs as stockholders of 
RKO Pictures Corporation. 


3. That the motion on behalf of Harry Rosen- 
thal and Gertrude Rosenthal, and their attorneys 
Vaughan & Brandlin, for an allowance for costs, 
disbursements, and expenses, be and the same is 
hereby denied. 


4. That the informal application of Mortimer A. 
Shapiro, and the firm of Nemeroy & Shapiro, that 
the action of this Court with respect to the rights, 
}if any, of such firm in this matter be and the same 
ne ie 
is hereby denied. 


5. That RKO Pictures Corporation and RKO 
Radio Pictures, Inc., be. and they hereby are, re- 
leased and discharged from any and all claims by 
vany plaintiff or other stockholder of RKO Pictures 
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Corporation (other than the plaintiffs herein as 
hereinabove [561] adjudged and decreed) in any 
action purported to be brought on behalf of RKO 
Pictures Corporation or RKO Radio Pictures, Inc., 
or both, wherever instituted or pending, for at- 
torneys’ fees, accountants’ fees, or other expenses, 
asserted to have been incurred in any such action 
or actions. 


Entered this 5th day of April, 1954. 
FRANK McNAMEE, 
Judge. 


[Endorsed]: Filed April 15, 1954, Nevada Dis- 
trict Court. [562] 


[Title of District Court and Cause. | 
AFFIDAVIT OF BERNARD REICH IN 
OPPOSITION TO MOTION TO DISMISS 


State of California, 
County of Los Angeles—ss. 


Bernard Reich being first duly sworn, deposes 
and says: 


1. I am the attorney for the plaintiffs and the 
proposed interveners in the above matter, and make 
this affidavit in opposition to the motion to dismiss. 


2. The grounds of my opposition are as follows: 


(a) The Nevada proceedings are not res judicata 
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and do not bar the further prosecution of this law- 
sult; 


(b) Before there can be a dismissal plaintiffs 
and the proposed interveners are entitled to a sepa- 
rate trial of the issues raised with respect to the 
Nevada action, that is, whether the action was 
collusive, or at [636] least whether it was truly ad- 
versary. 


(c) Before there can be a separate trial as afore- 
said plaintiffs and proposed interveners are entitled 
to diseovery, including the taking of the deposition 
of Mr. Hughes and the appointment of a Special 
Master, all as previously and timely moved. 


3. First with respect to the ground of opposi- 
tion that the Nevada proceedings are not res judi- 
cata: 


(a) The moving papers on their faee show that 
the only motion leading to the final judgment of 
whieh the stockholders had notice was a motion to 
dismiss not on the merits but on the ground of 
mootness, in that Mr. Hughes was about to purehase 
the assets of RKO, including the actions against 
him. They show that the action in Nevada was not 
in fact or in law dismissed on the ground of which 
the stockholders had notice, but that the Nevada 
court at the instanee of the defendants eonverted the 
motion so as to approve the sale of the assets as a 
“‘compromise’’ of the lawsuits and dismissed on the 
merits; that the stockholders were not given notice 
of the ‘‘compromise’’ in accordance with Nevada 
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Rule 23(c) which corresponds to Rule 23(¢) of the 
Federal Rules of Civil Procedure. Without 
analyzing the proceedings in Nevada, the sense 
of it is that the defendants first contended that 
Mr. Hughes’ offer was an offer to ‘‘purchase’”’ which 
rendered the stockholder suits moot. Once, however, 
they obtained in Delaware an adjudication against 
vacating the sale, the defendants sought to obtain 
the benefits of Rule 23(c). The stockholders never 
had any notice that the Nevada court would hear 
evidence [637] on whether or not the offer of Mr. 
Hughes was a fair ‘‘compromise’’ of the lawsuits 
against Mr. Hughes. In this connection and in this 
California action Mr. Hughes’ counsel, Mr. Ray- 
mond Cook of Texas, denied that his client’s offer 
was in effect a compromise of the various suits. 
In order, however, to give to the Nevada decree 
respectability and lay foundation for the instant 
motion to dismiss, defendants introduced in Nevada, 
without prior notice to the stockholders or to the 
proposed interveners, the issue of ‘‘compromise’’ 
under Rule 23(c). 


(b) Prior to the hearings which led to the 
Nevada judgment the proposed interveners here, 
the Novembers, had sought to intervene in the Ne- 
vada action and were refused. They appealed. 


In view of the refusal, the judgment in Nevada 
can be no more res judicata as to the Novembers 
than to any other stockholder who did not appear 
in the Nevada action. 
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Having been refused intervention in the Nevada 
action the Novembers’ intervention in this action 
may not be opposed by reference to the Nevada 
judgment. 


(ec) <Any finding by the Nevada court that it 
finds no collusion or the lack of a fair adversary 
proceeding begs the question and is not binding on 
this Court. The principle of res judicata is of 
course subject to the challenge made in this Court 
that the judgment in Nevada was obtained by 
collusion, or that there was not in Nevada a truly 
adversary proceeding. 


4. With respect to the issue of collusion and/or 
whether or not there was a truly adversary pro- 
ceeding in Nevada: [638] 


(a) J incorporate by reference all of my affi- 
davits previously filed in this action; 


(b) I affirm under oath herewith the oral state- 
ments which I made to the Court in each and every 
hearing had in this action; 


(c) I renew each and every one of my motions, 
including the motion (1) for the appointment of a 
Special Master, (2) to set aside on the grounds of 
fraud that part of the order of January 12, 1954, 
which did not vacate the quashing of the service 
on Mr. Hughes, and (38) for leave to take the 
deposition of Mr. Hughes; 


' (d) I respectfully call the Court’s attention to 
this Court’s rulings and statements on a hearing 
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on December 14, 1953, referring to the first part 
of the hearing, as follows: 


(Page 3, Lines 18 to 25): 


“The Court: Mr. Reich, I have studied the 
affidavits and have given the matter considerable 
thought and have come to a more or less of a con- 
clusion in the matter and that is that I am going 
to take the matter off calendar and hold it in abey- 
ance until there has been a trial in Nevada. 


‘‘T am not going to take any steps or do anything 
that would interfere with that court’s trial of the 
action. I don’t want to embarrass that court.”’ 


(Page 7, Line 17, to Page 8, Line 1); 


‘‘And I have heard so much about this case and 
there has been so much smoke raised is one reason 
why I have come to the conclusion that I have. 
There is one matter pending in New York on 
appeal. It is the same kind of [639] an investiga- 
tion. And there is an action pending over there in) 
Nevada that I understand is set for trial in the first 
part of January. Because of that I am not going’ 
to take any steps until that case is disposed of. 


‘‘T have read some of the cases where they have’ 
authorized and approved such proceedings after 
judgment.”’ 


(Page 9, Lines 4 to 7): 


‘The Court: I will give you an opportunity to. 
reply and I am not questioning your sincerity of! 


purpose at all, but in my judgment this matter’ 


| 
| 
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should not be heard until after the case in Nevada 
has heen disposed of.”’ 


Now referring to the second part of the hearing 
in a separate transcript: 


(Page 5, Line 23, to Page 6, Line 8) : 


‘“The Court: Counsel, I have been trying to tell 
you that I am willing to take the responsibility in 
the exercise of my discretion to continue this motion 
until after that case is disposed of. After that case 
is disposed of if you claim it is collusive—a collusive 
judgment, why, then, I think I would give more 
serious consideration to your application at that 
time. 


‘‘Mr. Reich: Very well, your Honor, I accept 
that ruling. 


‘The Court: Iam not quarreling with you, coun- 
sel. I am just quarreling with the timing. I dis- 
agree with you on the timing.”’ [640] 


(Page 7, Lines 4 to 8): 


‘‘The Court: I am not going to appoint a master 
at this time. 


‘To appoint a master at this time in effect ques- 
tions the integrity of that court and those proceed- 
‘ings and I am not going to do it at this time.”’ 


| (Page 26, Lines 6 to 9): 


“The Court: I want it. And then it seems to 
‘me your next move if you claim there is collusion 
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here, is to claim there is extrinsic fraud in grant- 
ing the order and attacking the order.”’ 


(Page 27, Lines 5 to 19): 


“The Court: J am going to take the motion off 
calendar until after the Nevada case is disposed of. 


“‘T am not claiming there is not merit in your 
argument. There may be. It may be a matter for 
the FBI to investigate. There may be such a fraud 
here as you have indicated that will require a 
broader investigation than a master can possibly 
make. I don’t know. And I am not passing upon 
it. I am not passing upon the merits, but I am 
just saying that I owe that courtesy to the Nevada 
court where they have this case set for trial and not 
to take any steps that would look lke a reflection 
upon that court at this time. 


‘‘Now, as I understand your position you do not 
claim that any fraud was perpetrated by the court 
itself but you are claiming that counsel by collusion 
has committed fraud. That is the sum and substance 
of your argument.’’ [641] 


(e) This Court has therefore taken the con- 
sistent position of waiting and seeing what happens 
in Nevada, and passing on no motions designed to- 
obtain the evidence in support of the charges made 
in this action. This Court has stated that it was 
questioning my timing and that it would be time 
enough after the termination of the Nevada pro- 
ceedings to go into the issues of collusion, conspiracy 
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and fraud. The time apparently is now and I and 
the proposed interveners so move. 


5. If I am permitted to take the deposition of 
Mr. Hughes, and if a Special Master is appointed, 
I offer to prove the following: 


(a) At the time this action was filed Mr. Hughes 
was a resident of the State of California. 


(b) Mr. Hughes removed his residence to Las 
Vegas, Nevada, as part and parcel of a scheme and 
plan to deprive this Court of jurisdiction and to 
confer jurisdiction on the State of Nevada. 


(c) As part of this scheme and plan the RKO 
defendants and the individual defendants, who were 
not residents of Nevada, nevertheless submitted to 
that jurisdiction. 


(d) At the time when the defendants submitted 
to the jurisdiction of Nevada there was and there 
is no security law such as is applicable in the State 
of California, and which is most favorable to de- 
fendants in a minority stockholder action. 


(e) The plan and scheme to transfer jurisdiction 


to the Nevada court included the dropping of an 


| 


application in New York for the appointment of a 
receiver where it was misrepresented that there 
was no [642] consideration for the withdrawal. It 
is true, however, that I have no evidence of any 


monetary consideration; but it is equally true that 


there was ‘‘legal’’ consideration, in that the agree- 


ment was to try all issues in the Nevada court 
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where, however, there was to be no truly adversary 
proceeding and where in fact the proceedings were 
not truly adversary. 


(f) As part of the plan and scheme defendants 
took some 18 depositions, 17 of which ran only to 
some 1,100 or 1,300 pages. These depositions were 
not truly adversary and were so much ‘‘window 
dressing.”’ 


(g) As part of the plan and scheme the New 
York action was dropped and the Nevada action 
was begun, both without the knowledge or consent 
of your deponent. 


(h) As part of the plan and scheme this action 
was dismissed without the knowledge or consent 
of your deponent. 


(i) As part of the plan and scheme the New 
York attorneys for the plaintiffs opposed in this 
action the vacation of the order of dismissal which 
this Court stated was unfairly presented to it. 


(j) As part of the plan and scheme the New 
York attorneys for the plaintiffs sought to depose 
your deponent, prevent him from fulfilling his 
obligations to the stockholders and to this Court, 
and tried to obtain control of this action in order 
go “kal 1t.’’ 


(k) As part of the plan and scheme the defend- 
ants [643] and plaintiffs’ New York counsel at- 
tempted to lure your deponent into Las Vegas so 
as to lay the ground work for a claim of res judi- 
cata, and when this failed, the New York attorneys 
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for the plaintiffs, by false affidavits, sought to com- 
promise and prejudice your deponent before this 
Court and the Nevada court. 


(1) Ona self-serving motion by and on evidence 
of the defendants alone, and again without a truly 
adversary proceeding, the Las Vegas court found 
that there was no collusion in the Nevada action. 


(m) The Nevada court permitted no interven- 
tion, except with respect to one intervener and in 
this instance the court imposed impossible terms 
which caused the intervener to withdraw. 


(n) Mr. Hughes never testified in person before 
the Nevada court. In fact the Nevada court founded 
its judgment primarily on the ‘‘suspect’’ deposi- 
tions. 


(o) As part of the plan and scheme the defend- 
ants and plaintiffs’ New York counsel attempted to 
lure your deponent to Nevada on the issue of coun- 
sel fees. Failing in this, the defendants paid the 
fees not to plaintiffs’ New York counsel but to the 
plaintiffs, knowing full well that there was a dis- 
pute between us and that the plaintiffs had no 
intention of meeting their obligations to me. 


6. This action was commenced against, among 
others, RKO Pictures Corporation, the parent com- 
pany, and RKO Radio Pictures, Ine., the local 
operating company. The parent company refused 


to accept service in this jurisdiction on the ground 


that it was not doing business here. The same 


company, however, [644] submitted to the juris- 
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diction in Nevada. Notwithstanding I know from 
my experience with the parent company in at least 
a half dozen anti-trust actions, and from other 
information, that the parent company does do busi- 
ness in this state sufficient to be amenable to process, 
I did not press the point for three reasons: (a) 
There were and are other and more important 
issues, (b) it was Mr. Hughes’ control of the local 
operating company which was all-important, and 
(c) this Court and the defendants had urged me 
not to upset the status quo until the Nevada action 
was terminated. 


To any argument that the parent company is a 
proper party defendant I say that this defendant 
has been joined in the action and that no motion 
to dismiss lies on the ground that a co-defendant 
has been named but not served. If however this he 
important to the motion to dismiss’ I respectfully 
request a continuance of the motion in order for 
me to effect service on the parent company. 


7. The Nevada court found that it was the only 
court having jurisdiction over Mr. Hughes. Such 
finding obviously is not binding on this Court. 
There has been no final determinaion here that 
Mr. Hughes is not subject to the jurisdiction of this 
Court. He was served with process. He made a 
motion to quash service. Plaintiffs, for the reasons 
already given to this Court by affidavit, defaulted. 
I have moved to set aside this default on the ground 
of mistake and fraud. I have charged that Mr. 
Hughes’ removal to Las Vegas, Nevada, and the | 
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default of the plaintiffs were part and parcel of 
the plan and scheme to deprive this Court of juris- 
diction of Mr. Hughes and of this lawsuit. T have 
repeatedly requested the benefits of the discovery 
procedures, including the deposition of Mr. Hughes 
and the appointment of a special master, not [645] 
only on the issue of collusion but on the issue of 
Mr. Hughes’ residence and the circumstances sur- 
rounding plaintiffs’ default on the motion to quash. 


So far as I know there has been no final or con- 
tested order regarding the issue of this Court’s 
jurisdiction of Mr. Hughes. Even if there is, and 
even if such an order is appealable, the motion to 
dismiss cannot be predicated on that ground, since 
I have the right to effect service on Mr. Hughes. 
The fact is that Mr. Hughes does come into this 
state in the dead of night and with strong safe- 
guards; but if it be vital to this proceeding, I would 
undertake, to effect service on him, and for that 
purpose I would respectfully request a continuance 
of the motion to dismiss. 


8. With respect to certain allegations set forth 
‘in the affidavit of Roy W. McDonald in support 
of motion to dismiss with prejudice, and using his 
paragraph numbers, [ would state the following: 


“*3.”? It is true that the complaint in the Nevada 
action and the amended complaint subsequently 
filed herein embraced the identical causes of action 
set forth in this action. The essential facts however 
are as follows: The complaint in the California 


254 Eli B. Castleman, et al., 


action was filed first. In the main it followed the 
complaint filed in New York by Mr. Kipnis. There- 
after the California complaint was substantially 
revised by me. At the time the Novembers sought 
to intervene in Nevada, Mr. Kipnis’ complaint in 
that court was almost identical with the complaint 
which I first filed here in California. Just minutes 
before the court in Nevada denied the November 
intervention, Messrs. Kipnis and Mittelman filed 
an amended complaint, so that the court then 
held [646] that the Novembers’ proposed complaint 
in intervention (which was based on my complaint 
here in California) was identical, or, at least, raised 
the very same issnes as did Mr. Kipnis’ amended 
complaint just previously filed in Nevada. 


““4.’? JT accept Mr. McDonald’s word that some 
21 witnesses were examined orally by plaintiffs in 
the Nevada action. Of these at least 18 were by 
deposition. I know too that Messrs. Kipnis and 
Mittelman have represented to this Court that 17 
of these depositions took a total of some 1,100 or: 
1,300 pages. Again I will not analyze in detail 
the proceedings in Nevada, but I think it appro- 
priate to state here what the court in Nevada found) 
as it related to these witnesses. In the first place 
the findings made March 30, 1954, page 24, refer 
to ‘*20 parties and witnesses whose testimony runs 
to more than 2,500 (?) pages.’’ This Court may* 
remember that in 1953 TI called its attention to the 
admission by Mr. Kipnis that the 17 depositions 
taken to that date consisted of only 1,100 or 1,300 
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pages. Apparently 3 or 4 more depositions or wit- 
nesses doubled the amount of pages. In any event I 
am prepared to prove that these depositions for the 
most part were a ‘‘whitewash’”’ of Mr. Hughes. If 
nowhere else it is borne out by the Findings made 
in Nevada. On page 7 of those Findings the court 
states ‘‘that the charges hereafter stated in sub- 
paragraphs of this Finding have been made in 
various of the stockholders’ actions, including this 
action, and have in each ease been put in issue by 
denials by those defendants charged who were be- 
fore the court in the particular action involved; 
further [647] that the depositions, affidavits, ex- 
hibits and testimony in evidence at this hearing do 
not tend to support them but on the contrary tend 


to negative them.’’ (Underlining mine.) 


**5.”’ Tam willing again to take the word of Mr. 
McDonald with reference to Mr. Hughes’ offer to 
‘‘nurchase’’ all of the assets of RKO, but again I 
point to the fact that this on its face was not an 
offer to ‘‘compromise’’ on the part of Mr. Hughes 
but an offer to ‘‘purchase’’ the assets. 


“6.” I do not doubt that the motion to dismiss 
| in Nevada was made and the notices served as Mr. 
‘McDonald states. I refer the Court respectfully, 
however, to the exhibits mentioned by Mr. Me- 
Donald with my observation that nowhere in the 
Moving papers or in the notices were the stock- 
holders or parties given notice that the court was 
going to consider evidence on whether or not Mr. 
Hughes’ offer to purchase was to be considered an 


, 
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offer to compromise, or that it would take evidence 
on the fairness of Mr. Hughes’ offer as a “‘com- 
promise’’ of all of the stockholder actions against 
him. In this connection I refer briefly to the Ne- 
vada court’s Findings wherein in paragraph 1 the 
nature of the motion is given as one to dismiss 
on the ground of mootness and the fact that con- 
summation of the ‘‘sale’’ would vest in Mr. Hughes 
all of the claims against him. The Nevada court 
then states in paragraph 3 that pursuant to Rule 
23(c) of the Nevada Rules of Civil Procedure it 
has examined into the fairness of the offer since 
the offer ‘‘would result in a compromise and termi- 
nation of this and all other derivative and repre- 
sentative actions.’’ [648] The court, in paragraph 
23 of its Findings, states that Mr. Hughes did not 
allocate any part of the stated consideration of some 
twenty-three and a half million dollars to any spe- 
cific assets of the corporation. In paragraph 24 the 
court states, however, that the board of directors 
did analyze the possible contingent asset of the 
stockholders’ actions, but that it did not allocate 
any portion to any asset and the court goes on to 
say that the method employed by the directors was 
a proper one, and that it is not necessary for it to 
allocate the value of the derivative stockholders’ 
actions. The court goes on to find no hability on 
the part of Mr. Hughes or the other defendants; 
nevertheless in a separate order it awards counsel’ 
fees and costs in a total sum of $160,000. 


On the other hand the Delaware court in its 
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decision dated March 26, 1954, stated that ‘‘the 
board of directors apparently considered, on the 
basis of a recommendation of RKO’s general coun- 
sel (and I take that to be Mr. McDonald or his 
law firm), that $2,000,000 would not be an unreason- 
able value to place on these (stockholders’) waste 
actions against Hughes and other directors.’’ So 
far as I know the stoekholders, and particularly the 
Novembers, did not know that on the simple motion 
to dismiss on the ground of mootness, that (a) Mr. 
Hughes or his attorneys wanted Mr. Hughes’ offer 
to purchase to be eonsidered or to be ‘‘viewed’’ 
as an offer of compromise, (b) they were expected 
to adduce proof as to the fairness of the com- 
promise, or (c) the board of directors had allocated 
$2,000,000 as a compromise of the several actions. 
With respect [649] to the last point, even the Ne- 
vada court apparently did not know what allocation 
had been made for the lawsuits. 


“7? In this paragraph of his affidavit Mr. Me- 
Donald refers to the hearing on March 22, 1954, 
and states that ‘‘among the stockholders present in 
person or by counsel were Julius and Eleanor No- 
vember” and that their Nevada counsel was invited 
to participate and to interrogate any witnesses. 


The Court’s attention is respectfully referred to 
the order of the Nevada court dated March 30, 
1954, being Exhibit 4 to the Affidavit of George 


Benedict, Jr., sworn to May 24, 1954, in which, and 


referring to the hearing on March 22, 1954, the 


Nevada court states on page 2 that notice of the 
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hearing of the motion to dismiss was given to all 
‘“stockholders,’’ and that ‘‘no stockholder or party 
has appeared to oppose the dismissal.”’ 


The actual facts concerning the ‘‘presence’’ of 
the Novembers’ Nevada counsel at the hearing on 
March 22nd are as follows: Since the Novembers 
had been refused intervention, the defendants (as 
the Nevada court’s order indicates) did not deem 
it necessary to serve the Novembers’ counsel with 
the notice of motion to dismiss the Nevada action. 
However, as the Nevada court’s order indicates, 
they did receive the notice of hearing and the papers 
in support of the motion to dismiss as ‘‘stock- 
holders.’’ Their Nevada counsel was not invited 
to appear at all. According to a conversation I had 
with Mr. Tom Foley, the Novembers’ Las Vegas 
counsel, he was present as an observer in the court- 
room on [650] what he supposed to be a motion to 
dismiss on the ground of mootness. He did not put 
in any legal appearance, nor do the exhibits which 
have been made a part of this record by the defend- 
ants state to the contrary. It is true that he was 
invited to cross-examine, of which privilege he 
informed me he did not avail himself. Not having 
received any formal notice of the motion to dismiss, 
and certainly no notice that the hearing would 
essentially be on the issue of whether the offer of 
Mr. Hughes’ was a fair ‘‘compromise’’ or not, or 
that the court was entertaining any motion to ap- 
prove a compromise pursuant to the provisions of 
Rule 23(c), neither he nor his clients therefore were _ 


4 
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in a position to adduce their own evidence on the 
issue actually being tried and which we find forms 
the bulk of the Nevada court’s Findings. 


I submit that Mr. Foley’s presence and the offer 
made to him of the privilege of cross-examination 
is not sufficient to bind the Novembers under the 
principle of res.judicata. Assuming, however, con- 
trary to the facts, that Mr. Foley was served with 
the motion papers to dismiss on the ground of 
mootness and that he made a legal appearance on 
March 22, 1954, there was still no comphance with 
Rule 23(¢) which provides that in a elass action 
notice of the proposed ‘‘dismissal or compromise’’ 
shall be given to all members of the elass. The only 
notice that the members of the class had was that 
on a certain date there would be a motion to dismiss 
on the ground of mootness. 


“11,”? Again I have no reason to doubt Mr. 
McDonald’s statements in this paragraph, including 
the [651] fact that the Nevada court reserved juris- 
diction for the sole purpose of determining and 
allocating costs and fees to all attorneys in all 
actions wherever pending. The fact is that I re- 
eeived a notice of motion inviting me to come to 
Las Vegas and make application for fees. I did 
not do so because the Nevada court had no juris- 
diction over me or over the services that I rendered, 
and I wanted my fees and costs fixed by this Court. 
I considered the motion in Nevada as another chain 
in the acts of collusion to deprive this Court of 
jurisdiction and to transfer jurisdiction to Nevada. 
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I felt that the Nevada court had permitted itself 
to be used to lure me into Nevada so as to give 
some respectability to the defendants’ (and plain- 
tiffs’ New York counsel’s) claim of res judicata. 


“*12.”" Again I do not question the facts as 
alleged by Mr. McDonald in this paragraph, but I 
say again that Schiff and Sack were attacking a 
sale and not a compromise, and that the judgment 
in Delaware on its face is not res judicata of the 
issues before this Court. In fact the motion to 
dismiss is not based on the Delaware decree. In- 
cidentally Mr. Hughes did not testify in that action 
personally or as far as I can see even by deposition. 


‘‘14.”’ This paragraph alludes to the question of 
counsel fees and costs. Again it is true that I re- 
ceived notice of a motion by the defendants to hold 
a hearing on this issue. I have given my reasons 
for not appearing. I would add here the further 
reason that J would not waive my allegations of 
collusion by making an appearance in Nevada in 
support of a claim for counsel [652] fees. I do 
not want counsel fees for anything that occurred 
in Nevada. Moreover, the court in Nevada did not 
award me counsel fees for the simple reason that 
the Castlemans did not apply for counsel fees for 
me. On March 8, 1954, Mr. Kipnis wrote me in part 
as follows: 


‘‘Please be advised that there has been circulated 
by RKO Pictures Corporation a proxy statement, 
a notice of special meeting of stockholders, a letter 


vs. Toward Hughes, etc., et al. 261 


from the president, all dated February 28, 1954, 
and a notice of court hearing. 


‘‘In connection with the notice of court hearing, 
we have served a cross-motion, in substance, for an 
order to reimburse my clients for counsel and ac- 
countants’ fees and expenses. 


“Reimbursement for said counsel and account- 


ants’ fees encompasses wholly and solely the services 


rendered by Mr. Mittelman and myself and others 
here in New York and by David Zenoff, Esq., of 
the Nevada Bar. 


‘“There has not been nor will there be any claim 
made by my clients, or by us, for reimbursement of 
counsel and accountants’ fees or expenses for any- 
one other than the persons above mentioned and 
specifically excludes any claim for services allegedly 
rendered by you. If you believe that your alleged 
services are oo we suggest that you assert 
so on March 22, 1954, at 10 a.m. before Judge Mc- 
Namee of the Eighth Judicial District Court of the 
State of Nevada, at Las Vegas, Nevada, specifying 
the scope, nature, extent and value of the same, 
a any.’’ [653] 


Mr. MeDonald and other counsel for the defend- 
ants were not unaware of my dispute with Messrs. 
Kipnis and Mittelman and never for a moment were 
misled that payment to the Castlemans of counsel 
fees and costs was payment to me of anv part 
thereof. The reason the money was paid to the 


Castlemans rather than to the attorneys is obvious. 
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Defendants intended to bind me by paying my 
clients who they knew would not pay me. Since, 
however, I rendered the services in effect to RKO 
in this action I am entitled to be paid by it in this 
action, particularly when the payment to the Castle- 
mans in the Nevada action did not melude my 
services, a fact well known to the defendants and 
counsel. 


9. I want to make it clear that I do not oppose 
the motion to dismiss ‘‘in fact’’ as distinguished 
from ‘‘in law’’ in behalf of the plaintiffs. In my 
opinion plaintiffs have been used by Messrs. Kipnis 
and Mittelman so that they did not and do not 
fairly represent all the members of the class of 
stockholders they purport to represent. The fact 
is that plaintiffs and Messrs. Kipnis and Mittelman 
do not oppose the dismissal as they did not oppose 
the dismissal of June 26, 1953, long before Mr. 
Hughes made any offer which benefited the stock- 
holders. 


I oppose defendant’s motion to dismiss in behalf 
of all of the stockholders, including the proposed 
interveners Kleanor and Julius November. 


I oppose the dismissal of this action as an officer 
of this Court and on the authority in law which. 
I have set forth in the many memoranda which I 
have filed. 


I designate myself as attorney for the plaintiffs: 
only because I wish to uphold the Local Rules of | 


this Court and because I have not been substituted © 
- ‘ 


P 
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im accordance with those Rules. So long as I am 
not substituted, and so long as my name [654] 
appears of record as attorney for the plaintiffs, I 
will not permit my clients to do anything by 
omission or commission which does not contribute 
to the fair and orderly administration of justice 
and which is not consistent with the best interests 
of the whole class which they purport to represent. 


/s/ BERNARD REICH. 


Subseribed and sworn to before me this 28th 
day of June, 1954. 


[Seal] /3s/ HELEN SPARKMAN, 
Notary Public in and for the County of Los An- 
geles, State of California. 


[Endorsed]: Filed June 28, 1954. [655] 


[Title of District Court and Cause. ] 


MOTION FOR COUNSEL FEES AND COSTS 
FROM THE PLAINTIFFS 


Comes Now the plaintiffs’ attorney, Bernard 
Reich, and moves this Honorable Court for an order 
| determining the amount of counsel fees and costs 

for plaintiffs’ attorney, Bernard Reich, for judg- 
ment in that amount as against the said plaintiffs, 
and for all proper relief. 


/ Dated: June 28, 1954. 


| /s/ BERNARD REICH, 
Attorney for Plaintiffs. [684] 
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AFFIDAVIT OF BERNARD REICH IN SUP- 
PORT OF MOTION FOR FEES AND 
COSTS AS AGAINST PLAINTIFFS 


State of California, 
County of Los Angeles—ss. 


Bernard Reich being first duly sworn, deposes 
and says: 


1. Jam attorney of record for the plaintiffs and 
make this affidavit in support of my motion for fees 
and costs as against the plaintiffs. 


2. On Saturday, December 18, 1952, I received 
at my home, a telephone eall from New York attor- 
neys Leo B. Mittelman and Louis Kipnis. They 
wanted me to file a minority stockholder action in 
the state court. They said they would do all the work 
and were prepared to pay me 10% of the attorneys’ 
fees for acting as their California correspondent. I 
told them that I wanted to file actions of this kind in 
the federal court, that I [685] was not the stooge 
type, and that I wanted to be fully responsible for 
all papers filed. They said they did not want a 
stooge, and that they would leave it to our mutual 
friend Bernard D. Fischman, an attorney, of New 
York City, to fix my fee in addition to the 10%. 


3. By letter of May 18, 1953, Mr. Mittelman con- 
firmed the fee arrangement as follows: 


‘““Re: Terms of Substitution: 


LA LET SS 
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‘‘Our agreement was that in consideration of your 
acting as our local counsel in the California action, 
you would receive not less than 10% of all the fees 
we might be awarded in our several actions. In the 
event of services performed by you in excess of 
those anticipated, it was agreed that Bernie Fisch- 
man would determine whether and to what extent 
you were to receive any additional sum. 


‘‘In our letter of April 16, 1953, we stated ‘Our 
obligation will survive the California action.’ By that 
we meant that regardless of the disposition of the 
California action, we intended to and would honor 
our agreement with you. In short, please accept this 
Jetter as meaning that by stepping out of the action 
your rights with respect to our arrangements re- 
garding fees and costs will not be prejudiced.’’ 


4. To go back: On Monday, December 15, 1952, 
I received in the mail the form of complaint filed 
by Mr. Kipnis in the New York state court. By 
3 o’clock of the same day, I had revised the com- 
plaint to conform with the jurisdictional require- 
ments of the federal court and filed it. 


5. Later, and in March, 1953, I prepared and 
filed an amended complaint. [686] 


6. In view of the representations made by Mr. 
Kipnis in open Court that he prepared all the plead- 
ings and that all I had to do was to file them, I re- 
produce hereinafter portions of the correspondence 


between these New York attornevs for the plain- 


tiffs and myself: 
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On December 24, 1952, I wrote Mr. Mittelman 
in part as follows: 


‘“You simply have no idea what Hughes has done 
to RKO.”’ 


‘‘The fee you mentioned on the telephone would 
indicate only damages in the sum of $1,000,000. Hold 
your hat, but I think Hughes has cost RKO in the 
neighborhood of $10,000,000.”’ 


[I was wrong; the figure was nearer $38,000,000 
than ‘$10,000,000. ] 


‘Remember also that I told you that I did not file 
the action here as a flunky or even for a $25,000 
fee. I am prepared to amend the complaint.”’ 


On January 5, 1953, I wrote Mr. Mittelman in 
part as follows: 


‘‘Tn any event don’t you think we ought to amend 
the complaint even while you are talking settle- 
ment ?”’ 


On January 21, 1953, I wrote Messrs. Mittelman 
and Kipnis in part as follows: 


‘‘Today’s Hollywood Reporter reports that the 


motion for appointment of a receiver will be with- 
drawn on Monday * * *.’’ [687] 


‘*Almost every day I receive inquiries from the 
press and from others here in Los Angeles as to 
whether I am going to amend the complaint.”’ 


By letter of January 23, 1953, Mr. Mittelman 
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characterized his releases to the press as ‘‘double 
talk’’ and then stated: 


‘*In connection with your inquiry about amending 
the complaint, it is our impression that in the classi- 
fication of breaches of fiduciary obligation a wide 
area has been covered under which a broad examina- 
tion could be held. However, we are receptive to any 
thoughts you might have relative to amending the 
complaint and we would be pleased to have your 
thoughts as to the specific items sought to be em- 
braced in the amended complaint.’’ [Later, as we 
shall see, he changed his mind. ] 


On February 27, 1953, I advised Mr. Kipnis that 
I was prepared to amend the complaint in the par- 
ticulars set forth in five or six pages which con- 
stituted my letter. 


On February 28, 1953, I sent Mr. Kipnis a copy 
of the amended complaint which I subsequently 
filed. 


On March 2, 1953, Mr. Kipnis wrote me in part: 


‘‘T believe that your amendment to the complaint 
~ will make it so broad that no ‘Johnny-come-lately’ 
will be able to claim credit for any aspect of the 
pleading.’’ 


‘‘Under the circumstances, I feel that the filing of 
the amended complaint was a necessary step and an 
advisable one.’’ [688] 


It will be noted that originally Messrs. Kipnis 
and Mittelman felt that an amended complaint was 
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not necessary. Not only did they change their mind, 
but in Nevada and in the face of petitions for in- 
tervention, they amended their complaint to conform 
to the categories which I alleged in the amended 
complaint. 


7. I have in previous affidavits set forth what 
occurred thereafter as between plaintiffs’ New York 
counsel and myself. I incorporate herein all of those 
affidavits with the same force and effect as if I were 
to set them forth ad hoc herein. 


8. I incorporate by reference in the same way my 
affidavit filed simultaneously herewith in opposition 
to the motion to dismiss. 


9. For the convenience of the Court, I would 
summarize all of my affidavits as follows: 


(a) Almost from the very beginning plaintiffs’ 
New York attorneys have not acted in good faith so | 
far certainly as I was concerned. They failed to take 
me into their confidence at several points, to wit, 
they kept from me as long as possible their meeting 
with Hughes’ representatives at the Cochran Ranch 
in Indio; they commenced the action in Las Vegas, 
Nevada, without my prior knowledge or consent; 
they dropped the receivership proceedings in New 
York not only without my prior knowledge or con- 
sent but after in effect denying that they were going 
to do so; and they prevented me, or at leased tried 
to prevent me, from doing my duty to the Court and 
to the stockholders. 


(b) Plaintiffs’ New York attorneys violated the 


: 
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agreement made with me that the California [689] 
action would be prosecuted. In this connection they 
withdrew over their own signature my notice of dep- 
osition of Mr. Hughes; they caused plaintiffs to 
default on Mr. Hughes’ motion to quash the service 
on him; they. tied my hands with respect to the de- 
fense of that motion and the motion for security; 
they planned and schemed with the defendants to 
have this action dismissed without my knowledge or 
consent, and then kept the fact from me. 


(c) Plaintiffs’ New York attorneys violated their 
duty to this Court by (1) resisting the motion to 
vacate the order of dismissal which this Court 
stated was ‘‘unfairly presented to it,’’ (2) trving 
to wrest control of this Court from the loeal at- 
torney of record for the purpose of having it dis- 
missed and by filing false and contumacious affi- 
davits against him. 


(d) Plaintiffs’ New York counsel violated their 
duty to the stockholders by consenting to procedures 
dictated by the defendants, including the dropping 
of the New York action, the bringing of the Las 


Vegas, Nevada, action, and by otherwise not proceed- 


ing in a truly adversary action. In this conneetion it 
should be noted that plaintiffs’ New York attorneys 
took some 18 depositions and that the first 17 of 
them consisted of no more than 11 or 13 hundred 
pages; that 3 or 4 more witnesses gave testimony 
Which brought the grand total of pages to about 


2,500. 
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(e) Plaintiffs’ New York attorneys were pre- 
pared to accept a $1,000,000 settlement and it was 
not to their credit that as elsewhere set forth the 
settlement amounts to between $2,000,000 and [690] 
$12,000,000. 


10. With respect to the issue of my wrongful 
discharge and the related issue as to my loyalty to 
plaintiffs’ New York attorneys, the facts are briefiy 
these: 


Prior to May 7, 1953, I was engaged in prosecut- 
ing this lawsuit and in resisting motions made by 
the defendants. Plaintiffs’ New York attorneys did 
things and were engaged in activities which did 
not have my approval. I asked to be relieved. On 
May 7, 1953, Mr. Mittelman wrote to me that he 
was acceding to my desire ‘‘to be substituted out of 
the case.’’ He wrote: 


‘‘\Whatever authority we have heretofore granted 
to you is hereby revoked and cancelled.” 


On May 11, 1953, I wrote Mr. Mittelman as fol- 
lows: 


‘‘Dear Leo: 
‘I have your letter of May 7, 1953. 


‘‘In my letter of May Sth, to which you allege: 
yours is a response, I wrote: 


‘* “As I told Slack’s partner, Cook, I do not want! 
to be devoured piecemeal. I told him that if he 
would not press for security I would give considera- - 
tion to consenting to the motion re Hughes. Neither | 
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he nor you have given me any answer at all on this 
question of security. 


‘* *T therefore intend, if I am still in the case, to 
oppose the motion for security on June 8th. To do 
this successfully I must have the deposition of 
Howard Hughes for some reasonable time prior 
to June 8th.’ 


‘‘In my letter of April 27th I wrote: 


‘““My question to you still is what is to [691] 
happen to both motions on June 8th? Also, whether 
I am free to oppose the motion for security on June 
8th with all the proper means available to me.’ 


‘*How your letter of May 7th constitutes an an- 
_swer to my letters is beyond me. 


“Ts it that you do not wish to oppose either 
motion? 


‘*T gather from your letters, every one of them, 
that you do not recall everything you said to me in 
December when Lou was in California, or what was 

said to me in my New York hotel room in the pres- 
ence of Bernie. 


‘In any event whether it be before Judge Green- 
berg, Chief Judge Yankwich or Judge Harrison, in 
New York, in California or in Nevada, in this 
action or any other action or proceeding, I intend to 
fulfill my sworn duty to the courts and to the RKO 
stockholders. 


“To go back to just one thing: Soon after the 
Cochran Ranch conference, Lou was intimating that 
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the receivership would not be pressed. Then, on 
January 26, 1953, Lou apparently told Judge Green- 
berg that since the RKO board had been recon- 
stituted (that is, resumption of Hughes’ control), 
Lou was withdrawing the receivership application. 


‘Like the matter of the Cochran Ranch, you did 
not tell me of the withdrawal of the application 
until after it was done. 


‘‘T told you then that this was wrong and made 
no sense. 


‘‘Now Fortune (page 123) states: [692] 


‘<The ironic aspect of this whole affair is that the 
syndicate by its very eagerness to make a fast buck, 
might have been a distinct improvement over the 
sort of management RKO has had in the past five 
years.’ 


‘* As to substitution, you say nothing in your letter 
of my fees or the costs which IT have expended. The 
form of substitution which I sent you in more peace- 
ful days, and which involved a different situation 
entirely is of course not applicable here. 


‘*Please therefore advise the terms of substitution 
which you wish me to consider. 


‘In the meantime, and so that there will be no 
prejudice to the clients, I am noticing Hughes’ dep- 
osition which will be absolutely necessary if you) 
wisb to oppose the motion for security on June 8th. 


“T am noticing the deposition for May 28, 1953. | 
This will give you sufficient time to effectuate a 
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substitution and withdraw the notice if you still 
wish to do so. In this way the clients will be pro- 
tected, in case they want to oppose the motions on 
June 8th, and will not be prejudiced by me if you do 
not want to oppose them. 


‘*Ineidentally I assume by vour postseript that 
vou acknowledge my right to file for other stock- 
holders—although you misunderstood my reference 
to other facts. 


‘Sincerely yours, 
‘“7/s/ BERNARD REICH. 
‘ee: Bernard D. Fischman, Esq.”’ 


After a further exchange of letters, Mr. Kipnis 
wrote me on May 18, 1953, confirming our fee ar- 
rangements as above [693] mentioned. In the same 
letter he wrote me as follows: 


‘‘Re: Motion for Security: 


‘‘It was not our intention to let the ‘security’ 
motion go by default. When we write asking you 
to do nothing, it meant just that—we did not want 
you to do anything affirmative but that we would. 


‘As Step One, we are stipulating to a simul- 
taneous adjournment of the security motion plus 
the notice of taking of deposition of Hughes. all 
subject to Court approval and without prejudice. 


‘Therefore, if the stipulation adjourning the 
‘security’ motion and the deposition come in before 
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you are formally substituted, won’t you please sign 
it. If it comes in after you are substituted, then, 
of course, we will have Herzbrun sign it, and we 
have so written him.”’ 


On May 19, 1953, I accepted Mr. Mittelman’s 
understanding with respect to the fee arrangement 
but waived any further fees which Mr. Fischman 
might award me. I asked, however, for a commit- 
ment that plaintiffs’ New York attorneys would 
press in Nevada ‘‘the charges I made here in Cali- 
fornia.’’ I offered my full cooperation. I advised 
that I would sign the stipulation adjourning the 
security motion, and indicated that had Mr. Mittel- 
man clarified this matter some time ago as I pleaded 
there would have been no need of the substitution. 
I wrote: ‘‘I suggest further that you prepare a 
letter agreement which I ean file with the defend- 
ants in New York, Nevada and California.”’ [694] 


I received no answer to my letter of May 19, 
1953; but when I heard that Mr. Kipnis, through 
Mr. Henry Herzbrun, was doing things in Cali- 
fornia without any formal substitution of me and 
without the letter agreement which I requested, I 
wrote to both Mr. Mittelman and Mr. Kipnis on 
June 26, 1953, that I considered the steps taken as 
a breach of our relationship and ‘‘not in the best 
interests of the clients.’’ I wrote them further: 
‘Not having heard from you in response to my 
letter of May 19, and in view of the present cireum- 
stances, I withdraw my waiver of any further fees 
mentioned in my said letter.’’ 


4 


J 
/ 


vs. Howard Hughes, etc., et al. 275 


I wrote also: ‘‘Please prepare and forward to 
me an agreement of substitution.’’ I received no 
response to this letter of June 26, 1953; but on or 
about July 13, 1953, Mr. Kipnis came to my office 
and we discussed the California action as if it were 
being prosecuted. All the time Mr. Kipnis knew 
that he had caused a dismissal of the action on 
June 26, 1953. 


On July 14, 1953, I wrote Mr. Kipnis in care of 
Mr. Herzbrun as follows: 


‘“Dear Lou: 


‘I learned for the first time today from the office 
of Mitchell, Silberberg & Knupp that the above 
action was dismissed on or about June 26th against 
all parties and on your written consent. As you well 
know in view of our conversation last night which 
was predicated upon the continuation of the suit 
here, and my substitution by Henry Herzbrun, this 
information comes as a surprise and a shock to me. 


‘IT beheve an appropriate record should be made 
before Judge Harrison concerning my ignorance of, 
and [695] the absence of my consent to, the pro- 
eedure followed. 


‘*T believe also that before you leave California 
the substitution should be made as well as the agree- 
ment for my fees and compensation. 


‘‘ Advise me immediately when you can meet with 
me to accomplish what I deem to be absolutely 
necessary in the circumstances. 
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‘‘T have this date telegraphed you care of 
Mitchell, Silberberg & Knupp as follows: 


‘¢ ‘Have Just Been Advised of Dismissal of Cali- 
fornia Action Against All Defendants With Your 
Approval But Without My Knowledge. Request 
Appropriate Record Be Made Before Judge Har- 
rison and That You Meet With Me Immediately 
on Substitution and Fee Agreement.’ 


‘Very truly yours, 
‘*/3s/ BERNARD REICH. 


‘fee: Louis Kipnis, Esq., 
c/o Hollywood Roosevelt Hotel ; 
Bernard D. Fischman, Esq.’’ 


By letter of November 4, 1953, Mr. Kipnis wrote 
me enclosing letters from the chents purportedly 
ratifying and confirming my ‘‘discharge as attorney 
on May 7, 1953.”’ The letter from the plaintiff 
Feuerman was dated October 26, 1953, and the let- 
ter from the Castlemans was dated October 29, 1953. 


11. It will be noted that my differences with 
plaintiffs’ New York attorneys and which brought 
about my so-called [696] discharge took place prior 
to May 7, 1953, when Mr. Mittelman wrote me that 
he was acceding to my request to be relieved. It 
will be noted furthermore that on May 18, 1953, the 
fee arrangements were confirmed so that obviously 
there is no charge of disloyalty prior to May 18, 
1953. 


12. Any charge of disloyalty could only have 
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substance if it took place before the confirmation 
on the last-mentioned date. From what therefore 
stems the present charges of disloyalty? What was 
it that I, as an attorney, did after May 18, 1953, 
which should bar me from obtaining fees and costs? 


Did I wrongfully dismiss the action? 


It will be noted that after my so-called discharge 
on May 7th (or when I received the letter), I signed 
a stipulation continuing the motion for security and 
the deposition of Mr. Hughes. The fact is that I 
am still attorney of record and have not been effec- 
tively discharged. 


13. I would assume that plaintiffs’ New York 
attorneys take the position that by moving to vacate 
the order of dismissal I was disloyal and that they 
could properly discharge me for such an act. In 
the first place they had already discharged me and 
ratified the fee arrangements. In the second place 
I was successful in setting aside the wrongful dis- 
missal of this action. It is this order of dismissal 
which this Court said was unfairly presented to it. 
Unfairly presented by whom? I would assume that 
the order was unfairly presented by the defendants 
and by plaintiffs’ New York attorneys. If I was 
disloyal in successfully moving to vacate the order 
of dismissal of June 26th, to whom was I disloyal? 
Was it to the plaintiffs who had brought a repre- 
sentative suit in behalf of all stockholders, or was 
is to plaintiffs’ New York attorneys who had inter- 

vests in conflict with the best interests of the [697] 
stockholders ? 


—— SS — 


20 Eli B. Castleman, et al., 


14. To sum up on this point: 


Mv position prior to May 18, 1953, was completely 
vindicated on that date when plaintiffs’ New York 
attorneys confirmed my fee arrangements and prom- 
ised to oppose defendant’s motion for security. It 
was plaintiffs’ New York attorneys who broke their 
agreement by dismissing the action and therefore 
making the motion for security moot. Furthermore, 
by dismissing the action without my consent and 
without a formal order of substitution they preju- 
diced my position as an officer of the Court. That 
they failed is no credit to them. That I succeeded 
in restoring this case is likewise no credit to them 
and certainly is not ‘‘disloyalty,’’ except in the 
sense that I refused to be an accessory before or 
after the fact. 


15. Finding 7, page 5, of the final order in the 
Eighth Judicial District of the State of Nevada in 
and for the County of Clark, made April 5, 1954, 
and being Exhibit 7 to the Affidavit of George 
Benedict, Jr., made May 24, 1954, provides as fol- 
lows: 


“7, That the plaintiffs El B. Castleman, et al., 
on their motion, have established that they are 
entitled to recover from such fund their reasonable 
expenses; that a reasonable allowance to them for 
such expenses is as follows: 


‘‘Ror attorneys’ fees, $125,000.00 ; 

‘*Ror accountants’ fees, $25,000.00 ; 

“For disbursements for expenses of their 
attorneys, $8,000.00 ; s 
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‘“‘Hor disbursements for expenses of their 
accountants, $2,000.00 ; 

‘that such allowance shall cover all fees for all 
attorneys who [698] have appeared in any action, 
wherever pending, on behalf of Eh B. Castleman, 
et al., the plaintiffs in this action, and all account- 
ants or others who have rendered any services on 
their behalf, whether or not such attorneys or 
accountants have appeared in this Court.”’ 


16. Paragraph 2, page 7, of said order provides 
as follows: 


‘2. That the cross-motion of the plaintiffs Eh 
B. Castleman, ct al., for allowance of their reason- 
able expenses is granted; and judgment is here 
rendered that Eli B. Castleman and Marion V. 
Castleman, doing business as Wolverine Textile 
Company, and Louis Feuerman have and recover 
of and from RKO Pictures Corporation and RKO 
Radio Pictures, Inc., jointly and severally, the sum 
of One Hundred and Sixty Thousand ($160,000.00) 
Dollars as reimbursement of such plaintiffs for all 
expenses for attorneys and accountants and other 
disbursements incident to the prosecution of this 
and all other actions in which Eli B. Castleman, 
et al., or any of them, are plaintiffs as stockholders 
of RKO Pictures Corporation.’’ 


17. It will be noted that the fees and costs 
awarded by the Nevada court were to be paid to 
Louis Feuerman and the Castlemans for all legal 
services rendered to them in all jurisdictions. Under 
my agreement with their agents, Messrs. Mittelman 
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and Kipnis, I am entitled to 10% of the fees, that 
is 10% of $125,000.00, plus such additional amount 
as Mr. Bernard Fischman would determine. Since 
by wrongfully discharging me plaintiffs have obvi- 
ated the necessity of obtaining the determination 
from Mr. Fischman or limiting me to the [699] 
contract price, I am entitled to the reasonable value 
of my services which, under the law, may exceed 
10% even if the determination of Mr. Fischman is 
not considered, and must exceed 10% if the factor 
of Mr. Fischman is to be considered. 


18. As of the date of this affidavit I have ex- 
pended in excess of 810 hours and $1,538.65. 


19. Except for eighteen months in the Army, I 
have continuously practiced law in New York and 
in California since 1937. Where a charge on an 
hourly basis is indicated, and I do not so limit 
myself except for retainer clients, I charge between 
$35.00 and $50.00 per hour, depending upon my 
chent’s ability to pay. 


20. This case has been exceptionally difficult. 
The papers of plaintiffs’ New York attorneys filed 
in this Court have been false and scurrilous and have 
required my attention to the minutest detail. I have 
had to fight off smokescreen after smokescreen, 
including false allegations that J had some rela- 
tionship to the proposed interveners Rosenthal, 
relationship to the Delaware plaintiffs, Schiff and 
Sack; that I hospitalized myself in order not te 
appear in the Las Vegas court, and that I had ne 
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interest other than to collect a fee. I have even had 
the Rosenberg treason trial brought in by plain- 
tiffs’ New York attorneys as some precedent for 
action which this Court was asked to direct against 
me. My authority to act for the plaintiffs was chal- 
lenged. Even my authority to act for the proposed 
interveners Novembers was challenged. Here then 
was the only attorney of record, myself, being chal- 
lenged by plaintiffs’ New York attorneys who are 
not and have never been attorneys of record for 
the plaintiffs in this action in accordance with the 
Local Rules of this Court. I have had my appear- 
ance challenged by Mr. Robert Silver acting [700] 
for plaintiffs’ New York attorneys, but who has 
never himself filed an appearance as attorney of 
record, and who has not been suhstituted in accord- 
ance with the Local Rules of this Court. I have 
had my deposition taken, an astounding thing in 
itself, and wherein Mr. Silver examines me and Mr. 
Raymond Cook of Texas representing Mr. Hughes 
cross-examines me. 


21. No award made by this Court can compen- 
sate me for the effort which I have made in this 
ease. This I knew at the outset when I informed 
this Court that I wished only to act as an ethical 
officer who had a duty to present the facts and 
whose duty to the Court and to the stockholders 
transcended any possible duty he had to his New 


' York correspondents. Now that the battle has been 
won and Mr. Hughes, no thanks to Messrs. Kipnis 
‘and Mittelman, has paid between $2,000,000 and 
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$12,000,000 in settlement of the lawsuits against 
himself, and in view of the fact that Messrs. Kipnis 
and Mittelman have been paid $125,000 for the 
services they purportedly rendered, I do not in 
good conscience feel that I should waive my fees 
for the benefit of Messrs. Kipnis and Mittelman or 
the corporations which have harvested the crop 
which I have sown. 


22. In my affidavit in support of my motion for 
counsel fees and costs against the RKO defendant, 
I have tried to spell out how I arrived at the settle- 
ment figure of between $2,000,000 and $12,000,000, 
and what part I played in bringing about that set- 
tlement. In this affidavit I have already demon- 
strated in part the fact that Messrs. Kipnis and 
Mittelman would have been content with a $1,000,000 
settlement. I know this from a telephone conver- 
sation had with Mr. Mittelman soon after the 
Cochran Ranch conference, from the fact that 
neither Mr. Kipnis nor Mr. Mittelman denied it in 
answer to my letters, and from Mr. Kipnis in my 
office here in Beverly Hills on July 13, 1953, [701] 
when he told me that the 1952 loss by RKO of 
$10,000,000 was a paper loss, and from the fact that 
he brushed off any evidence that I gave him to the 
contrary. 


23. I was informed by Mr. Bernard Fischman 
that Mr. Mittelman claims to have paid Mr. Robert 
Silver $5,000.00 counsel fees for the work done by 
Mr. Silver in this case. So far as I know Mr. Silver 
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filed only the papers prepared for him by Messrs. 
Kaipnis and Mittelman and took my deposition. 


24. One final word: The papers which I have 
filed and my arguments to this Court at the many 
hearmegs I hope will bear me out in the simple state- 
ment that I tried only to do my duty to the Court 
and to the stockholders and that I tried to conduct 
myself with dignity, doing only what I must, and 
defending myself temperately and in keeping with 
the sworn duty of an officer of this Court. 


/s/ BERNARD REICH. 


Subscribed and sworn to before me this 28th day 
of June, 1954. 


[Seal] /s/ HELEN SPARKMAN, 
Notary Public in and for the County of Los An- 
geles, State of California. 


[Endorsed]: Filed June 28, 1954. [702] 


[Title of District Court and Cause. ] 


MOTION FOR COUNSEL FEES AND COSTS 
FROM THE DEFENDANTS OTHER THAN 
BANK 


Comes Now plaintiffs’ and proposed interveners’ 
attorney, Bernard Reich, and moves this Honorable 
Court as follows: 


1. In the event that the Court dismisses the 
within action, that it determine the reasonable value 
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of the legal services rendered by attorney, Bernard 
Reich, for the benefit of the RKO defendants, 
determine the amount of costs expended, enter 
judgment in favor of said Bernard Reich for the 
amounts fixed and determined, and condition dis- 
missal on the payment of said judgment by the 
defendants other than The Chase National Bank. 


2. For all proper relief. 
Dated: June 28, 1954. 


/s/ BERNARD REICH, 
Attorney for Plaintiffs and 
Proposed Interveners. [712] 


[Title of District Court and Cause. ] 


AFFIDAVIT OF BERNARD REICH IN SUP- 
PORT OF MOTION FOR COUNSEL FEES 
AND COSTS AGAINST THE DEFEND- 
ANTS 


State of California, 
County of Los Angeles—ss. 


Bernard Reich, being first duly sworn, deposes 
and says: 


1. JI am the attorney for the plaintiffs and pro- 
posed interveners and make this affidavit in support 
of the motion for counsel fees and costs as against 
the defendants. 


2. This is a stockholders’ minority or derivative 
suit, in which the fees and costs of an attorney are 
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paid by the corporation which in fact and in law 
is the beneficiary of such suit. 


3. It should be noted at the outset that while 
the defendant Hughes is nominally represented by 
counsel other than those who represent the corpora- 
tion defendants, nevertheless there is no serious 
question but that Mr. Hughes dominated and con- 
trolled the [713] corporations and that the corpora- 
tions’ counsel was and is therefore Mr. Hughes’ 
counsel. 


4. It was because of Mr. Hughes’ domination of 
the corporations and their directors that these cor- 
porations and directors who were non-residents of 
the State of Nevada nevertheless submitted to its 
jurisdiction for Mr. Hughes’ personal convenience, 

_ benefit and purposes. 


; 


| 5. I incorporate by reference my affidavit sub- 
mitted simultaneously herewith in opposition to the 
defendant RKO’s motion to dismiss, and my affi- 

davit in support of the motion for counsel fees and 
eosts against the plaintiffs. 


6. I incorporate by reference all of my affidavits 
heretofore filed in this action. 


7. I press all my motions heretofore made and 
which have not been determined by this Court. 


8. I resist defendants’ motion to dismiss for the 
reasons set forth herein and in the memorandum 
submitted herewith in opposition to that motion. 


9. Should, however, this Court be inclined to dis- 
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miss this action, then I respectfully request it to 
act on the motion herein for counsel fees and costs 
as did the Court in Las Vegas, Nevada, by its order 
of the 30th day of March, 1954, being Exhibit 4 to 
the Affidavit of George Benedict, Jr., dated the 24th 
day of May, 1954, and the Judgment of the 1st day 
of April, 1954, being Exhibit 6 to the Affidavit of 
George Benedict, Jr., dated the 24th day of May, 
1954. 


10. Attached hereto, marked Exhibit ‘‘A’’ and 
made a part hereof is a true and correct statement 
of the time expended by me or for me in this mat- 
ter. It shows that up to the date of this affidavit 
there was expended 648 hours. As is the case with 
every practicing lawyer, not every minute or hour 
is recorded. [714] I would estimate unrecorded time 
as 25% of the recorded time, making a total of 810 
hours expended. 


11. Attached hereto, marked Exhibit ‘*B’’ and 
made a part hereof is a true and correct statement 
of the disbursements made by me. It shows that to 
the date of this affidavit I have expended and ad- 
vanced the sum of $1,538.65. 


12. Under letter of February 7, 1954, the de- 
fendant Hughes purportedly wrote to the defendant 
RKO Pictures Corporation offering ‘‘to purchase” 
all of its assets, ‘‘including any and all claims oF 
causes of action’’ against him. He offered to pay 
$23,489,478. Since there was outstanding 3,914,913" 
shares Mr. Hughes admitted that this amounted to) 


| 
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$6.00 per share. At the time of the offer the stock 
was selling at $2.87 per share. 


13. It was my position and reaction immediately, 
and I stated it to this Court on the 15th day of 
February, 1954, that Mr. Hughes’ offer to purchase 
was in effect an offer to compromise the lawsuits 
against him for $12,000,0000. J arrived at that 
figure in the following manner: I rounded out the 
$2.87 per share figure to $3.00. I rounded out the 
$23,489,478 figure to $24,000,000. I rounded out the 
3,914,913 number of shares figure to 4,000,000. My. 
Hughes’ offer of, in effect, $6.00 per share was 
therefore an offer of more than $3.00 over the 
market price of the stock. I took the $3.00 figure 
and multiphed it against the 4,000,000 number of 
shares figure to arrive at the sum of $12,000,000. 


As set forth in my affidavit in opposition to the 
motion to dismiss, the Delaware court, in its de- 
eision dated March 26, 1954, stated that the hoard 
of directors, on the recommendation of RKO’s gen- 
eral counsel, allocated $2,000,000 to the lawsuits. 


We are therefore discussing a settlement of be- 
tween $2,000,000 and $12,000,000. [715] 


14. At the hearing at which I made that analysis, 
Mr. Cook representing Mr. Hughes in effect re- 
jected my suggestion that the offer was a compro- 
mise. It was Mr. Cook’s position that it was an 
offer to purchase. This in effect was the position 
taken by Mr. Hughes’ attorneys in the Eighth Judi- 
cial District of the State of Nevada in and for the 


288 Eli B. Castleman, et al., 


County of Clark when they moved that Court to 
dismiss on the ground that Mr. Hughes’ offer to 
purchase of February 7, 1954, would extinguish the 
claims against Mr. Hughes and render the action 
moot. This motion to dismiss and the offer to pur- 
chase is on file here as Exhibit L to the Affidavit 
of George Benedict, Jr., dated June 8, 1954. 


15. It was not until the hearing on the said 
motion to dismiss in Nevada that the fairness of 
the offer to purchase was put in issue by the de- 
fendants and it was not until after the Court found 
that the offer to purchase was fair that there was 
any admission that the offer to purchase was in fact 
an offer to compromise. The moving defendant in 
its Memorandum supporting the motion to dismiss 
made the admission as follows: 


‘“Since the offer [to buy] included a recitation 
that it was for all assets, including any claims or 
causes of action RKO might have against any per- 
son, including Hughes, it could be viewed as having 
the aspects of a settlement of the derivative actions 
then pending. On February 11, 1954, Hughes 
moved in the Castleman-Nevada action for a dis- 
missal thereof with prejudice, on the ground, among 
others, that consummation of the sale would render 
the action moot as to him.”’ 


Please note that Mr. Hughes’ offer to buy was 
made under date of February 7, 1954, and that the 
motion to dismiss was made on February 11, 1954, 
before the date of consummation. Please [716] note 
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also that if the offer of Mr. Hughes made February 
7th could be viewed as having the ‘‘aspects of a 
settlement”? that fact could have heen made clear 
and part of the motion made by Mr. Hughes on 
February 11, 1954. And finally, please note also 
that while the Memorandum in support of the 
motion to dismiss here states that the motion was 
made on the ground ‘‘among others’’ that the 
Nevada action was moot, the fact is that the other 
grounds did not include any notice that the offer 
to buy could be viewed as having the ‘‘aspects of a 
settlement of the derivative actions then pending.’’ 


16. Why was it necessary belatedly to admit that 
the position I took months previously was correct, 
that 1s, that Mr. Hughes’ offer to purchase was in 
fact an offer to compromise? If Mr. Hughes’ offer 
to purchase is not an offer to compromise, then a 
dismissal of the Nevada suit for mootness would 
not be res judicata in this Court. This Court, be- 
fore it could dismiss, would have to decide as a 
matter of law that a defendant in a stockholders’ 
derivative action buying up the assets of the cor- 
poration, including the claims against himself, ren- 
dered an action moot. This raises a very serious 
question. My own position would be that any stock- 
holder who did not sell out to Mr. Hughes could 
continue to maintain the smt, and I so informed 
the Court at the hearing on the 15th day of Feb- 
ruary, 1954. On the other hand, if Mr. Hughes was 
in fact compromising the lawsuits against him. and 
if the action in Nevada was truly adversary and 
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not collusive, then the claim could be made here in 
this Court that the judgment rendered in Nevada 
was res judicata. This is the reason for the switch 
in theories by the defendants and it will be noted 
that the switch took place after I made my position 
clear that Mr. Hughes could not avoid the prose- 
tion of this lawsuit by any such plan [717] as buy- 
ing up the claims against himself. 


17. As demonstrated in my affidavit in support 
of the motion for counsel fees and costs against the 
plaintiffs, Messrs. Kipnis and Mittelman would have 
been satisfied with a settlement of $1,000,000. It is 
therefore apparent that they did not induce Mr. 
Hughes to offer $12,000,000 or even $2,000,000. 
Since in the Delaware and New York proceedings 
the stockholders, Schiff and Sack, were unsuccess- 
ful, it is apparent that their attorneys did not in- 
duce Mr. Hughes to ‘‘compromise.”’ In his offer 
dated February 7, 1954, Exhibit A to Exhibit 1 
attached to the Affidavit of George Benedict, Jr., 
dated June 8, 1954, Mr. Hughes states: 


‘‘(a) There have been expressions of dissatis- 
faction among the stockholders. 


‘‘(b) I have been sued by certain of the stock- 
holders and accused of responsibility for losses of 
the corporation.’’ 


The actions to which Mr. Hughes referred were 
obviously those in New York, California and 
Nevada. By February 7, 1954, the date of his offer, 
Mr. Hughes was successful in New York, and as 
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indicated was not sorely pressed in Nevada. The 
only place that he was pressed was in this action 
and by the local attorney of record for the plaintiffs. 


18. Mr. Hughes was successful in New York 
because the challenge of collusion there was predi- 
cated upon hearsay. That is, it was predicated at 
least in part on the affidavits which I have filed 
here. J took no part in the New York action. I did 
not even furnish the affidavits. My deposition was 
not taken and I gave no evidence. Also in New 
York they never had jurisdiction over Mr. Hughes. 
I believe I had and have; or at least Mr. Hughes 
knew that the order which dismissed him was [718] 
not final and was being effectively challenged in the 
California action which had been revived and was 
very much alive. 


19. I believe I underestimate when I say that 
this action in California which the defendants tried 
unsuccessfully to dismiss and where the real issues 
eventually had to be met was an inducing faetor in 
Mr. Hughes’ finally admitted offer to compromise. 

20. It is not necessary for me to claim that I 
was the sole inducing force. It is enough to prove 
that the corporations benefited to the extent of 
$12,000,000 or even $2,000,000, and that I rendered 
legal services in connection with the various cases 
which led to the compromise. As the legal memo- 
randa filed establish, 1t is not necessary that there 
even be a fund or that if there is a fund that it has 
to be in the hands of this Court. 
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21. Defendants now admit that the offer to pur- 
chase was in fact an offer to compromise, and the 
mathematics show that the offer to compromise was 
$12,000,000, or $2,000,000, if the allocation of the 
RKO Board of Directors is conclusive. Defendants 
admit that $125,000 was fixed as the reasonable 
value of the services rendered by Messrs. Kipnis 
and Mittelman in Nevada. They have not appealed 
from the final order. If then Messrs. Kipnis and 
Mittelman are entitled to $125,000 for services ren- 
dered leading to a $1,000,000 settlement, what is the 
reasonable value of the legal services rendered by 
an attorney who, to say the least, tried to put back- 
bone into Messrs. Kipnis and Mittelman with the 
evidence that the claims were worth upwards of 
$10,000,000 ? 


22. As partially indicated in my affidavit in 
support of the motion for counsel fees and costs 
against the plaintiffs, this has been a difficult matter, 
bitterly contested. This [719] stems from the fact 
that anyone who stands up to be counted on the 
side of justice and equity must expect to have mud 
thrown at him. The defendants were represented 
by strong and able counsel. There was bound to be 
the issue of personal integrity as to all counsel. This 
does not make for a quiet, dispassionate lawsuit. 


23. Moreover, while the smearing was done by 
plaintiffs’ New York attorneys, the defendants took 
advantage of the situation to confuse the issues and 
create almost but not quite, insurmountable ohsta- 
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cles and diversions in New York, Delaware, and 
Nevada. 


24. When the plaintiffs through their New York 
counsel refused to advance the costs I felt it my 
duty to advance them in the interests of justice and 
in conformity with my ideas of the duties of an 
officer of this Court. In that connection I pledged 
my eredit and guaranteed payment of the fees of 
any Special Master that this Court would appoint. 
The fact that this Court has not to date appointed 
a Special Master does not reflect to my discredit 
or deny the fact that in the interests of establishing 
the facts I was willing to guarantee payment of fees. 


25. There is one other factor which I believe 
should be weighed by this Court in fixing my fees, 
and that is the possible effect of this case on my 
practice, past and future. 


On April 6, 1953, My. Kipnis wrote me as follows: 


“You cannot deny that Mr. Hughes is a formid- 
able and resourceful antagonist. Moreover, he has 
unlimited funds at his disposal. We were able to 
corner him in Nevada on the basis of a film re- 
porter’s tip. Apparently Mr. Hughes found it 
inconvenient to oppose our attack in Nevada, nor 
did he have available in that jurisdiction [720] the 
security statute available to him in New York and 
California. Without looking too closely into his 
motives, with which I am not presently concerned, 
I realize that we now have a device which makes it 
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possible for us to move forward rapidly and without 
harassment and interminable motion procedures.’’ 


There is no question of Mr. Hughes’ power and 
influence in this community. The almost complete 
blackout 1n the newspapers of the proceedings had 
in this case is evidence of it. I know of my own 
knowledge that the working members of the enter- 
tainment industry are in fear of him. They either 
have worked for him, are working for him, or hope 
to work for hm. While I am sure that there is 
some measure of respect from these people for my 
‘‘eourage,’’? I am equally sure that a good many of 
them do not want to link their names with that 
of a lawyer who has thwarted or ‘‘bueked’”’ Mr. 
Hughes. In other words I do not think that this 
lawsuit has, to say the least, helped my practice. 
Actually I am persuaded to the contrary. 


26. Part of the smear in this case has been the 
insistence by counsel on the other side and by plain- 
tiffs’ New York counsel that my sole interest was 
a fee. They could not appreciate apparently that 
a young lawyer (really not so young) could put his 
duty to the Court and to the stockholders above his 
self-interest. As I told this Court earlier I could 
have taken a quick profit of what could have been 
at least $12,500 (i.e, 10% of $125,000) and ram 
Moreover, as the Court pointed out in one of many 
hearings, its award to me would not be final and I 
should be prepared to spend my substanee im 
the appellate courts. I aver again that my [721] 
primary motivation throughout this action was to 
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fulfill my sworn obligations to the Court and to the 
stockholders. I believe I have been vindicated. If 
waiving my fee in this action would contribute also 
to the fair administration of justice, I would gladly 
do so. It happens that the contrary is true. If Mr. 
Hughes or his corporations avoid the payment of 
my fees then justice will have miscarried, as it has 
at Mr. Hughes’ instance in other courts and in 
other places. 


Wherefore I respectfully pray that if this Court 
dismisses the action, it should fix and determine my 
counsel fees and costs and condition any dismissal 
on payment of them to me by the defendants. 


/38/ BERNARD REICH. 


Subscribed and sworn to before me this 23rd day 
of June, 1954. 


[Seal] /s/ HELEN SPARKMAN, 
Notary Public in and for the County of Los An- 
geles, State of California. [722] 
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Daily Time Sheets 


Date Nature of Service Time 
1952 
12/13—Tel. from Leo Mittelman, Kipnis; Tel. 

to Fischman ..... 9). 8 


12/14—Tel. trom Fischman)... ee 


12/15—Letter from Kipnis; Tel. to Mittel- 
man; Prepared Complaint; Telegram 
to New York; Tel. to Clerk (2); Filed 


Complaint; Research; Mise. ......... i. 
12/16—Memo. to file; Letter to Mittelman and 
Kipmnis; M1s¢.c5. gga i. 
12/22—Tel. to B. Fischman; Leo Mittelman. . a 
12/30—Letter to Fischman). 22). eee A 
1953 
1/5 —Letter from and Letter to Mittelman. . A 


1/21—Letter to Mittelman and Kipnis; Mise.  .4 
1/26—Letter from Mittelman; Letter to 


Fischman ...... a 
2/2 —Tel. to Fischman ..... 35... 4 
2/4 —Notice from Court; Tel. to Judge Har- 

TISON ..... 2... 5 ee mi) 
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?xhibit A—(Continued) 
Date Nature of Service Time 
Eroueht forward”. .05.........-. 13 


2/5 —Letter to Judge Harrison; Conference 
Judge Harrison; Conference New York 


| 10 MMMM re, 2 
EY 11 to 
2/18—New York trip — Conferences Mittel- 
Hime iipnis and Wischman.......... 3. 
2/25—Letter from and Letter to Kuipnis; 
Lo). i eee 1.5 
2/27—Letter to Kipnis (2); Revised Com- 
plaint; Tel. to George Cohen; Mise.... 5. 
Oo Sort appearance ..........-.....4. oO 
3/3 —Letter from Kipnis; Revised Amended 
Memplaint ...000....0....06.8.09 oe 
3/4—Letter from and Letter to Kipnis; Filed 
Amended Complaint; Mise. .......... a 


3/6 —Tel. from Kipnis; Tel. to and from 
Lipstich of RKO; Tel. from Marshal; 


SCs. 2. cme ie 
ota! carried forwgid 2.2... 0:3 
3/12—Letter from and Letter to Kipnis..... A 
o/ i— Letter from Kipnis ............... ~ 
3/16—Letter to Kipnis; Tel. from Kipnis; 
Bomtoemenipp (2) .. me .cyeces.s..g.. 1.5 
3/17—Ree’d Stipulations from Mitchell, Sil- 
Mompetexe WKNUPD .............0n0... A 


3/24—Letter from and Letter to Kipnis..... a) 
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Date Nature of Service 


3/30—Letter from and Letter to Kipnis..... 
4/1 —Memo to file; Letter from Mittelman. . 
4/2 —Ree’d copy of Notice of Motion for 
Security for Expenses; Tel. to Fisch- 
MAN .......0-0 ee eee ee 
4/3 —Tel. to Kipnis; Tel. to and from 
Knupp; Notice of Deposition; Letter 
to Kipnis (2); Letter from Kipnis; 
Tel. from Kaufman (2); Letter to 
Kipnis; Research .......2930).. eee 


Total carried forward .......... 


4/8 —Letter from and Letter to Mittelman; 
Tel. to Fischmange). Y.. . 7 een 
4/9 —Letter to Fischman; Tel. from and Tel. 
to Knupp; Revised Stipulation; Misc. 
4/13—Letter from and Letter to Mittelman 
and Kipnis; Court appearance; Tel. to 
Fischman, N, Yo. ....¢... 3 
4/14—Tel. to Kipnis; Letter to Knupp...... 
Al5—Tel. from Knupp! 222). eee 
4/16—Conference Knupp; Judge Harrison. . 
4/20—Letter from and Letter to Mittelman; 
Tel. from and Tel. to Knupp......... 
4/24—Tel. to and Tel. from Fischman, N. Y.; 
Letter from Kipnis; Tel. to Fresno; 
Conference Raymond Cook; Tel. to 
Knupp; Tel. to Cook, Warne ........ 


Total carried forward ...])2e 
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Date Nature of Service Time 
ibronght fotwatdt. «aa. ben. 04.3 
4/26—Tel. from Mittelman ................ ie 


4/27—Court appearance; Tel. from Fisch- 
man, N. Y.; Letter to Kipnis and Mit- 


velman; Memo tofile................. 2.5 
5/5 —Letter to Kipnis and Mittelman...... A 
0/6 fel to Odlum, Fischman, N. ¥Y%...... i 
D7 —snimmo to file’.................. 206. 4 
5/8 —Letter from Mittelman; Misc......... 4 
5/11—Dictated Notice of Deposition; Letter 

to Mittelman; Letter to Fischman.... 1. 
Oe tO ISMUPD ..........2.-+seeveeee 4 
5/14—Letter to Odlum; Letter from Kipnis; 

Mee irom Mischman,N. Y............ 1.4 


0/15—Letter to Kipnis; Tel. from and to 
Herzbrun; Conference Herzbrun and 


DeGroot; Letter to Fischman........ o 
Total carmed forward .......... 65.0 
5/18—Letter to Odlum; Mise. .............. A 
5/19—Letter from and Letter to Mittelman; 
Momeienom Elerzbrin ......2.......... 6 
0/21 Wel trom Kitipp .................% 3) 


5/22—Letter and Stipulation from Knupp; 
ier tron’ Knupp; Letter to Mnupp; 
MommorOdiiin ....ce0ee...0 0. 9 
5/25 — Wadden 10 FM iscliiaal . ge. - ime. sams om > - A 
py 20 —Weleto Herzbrun ................... 53 
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Date Nature of Service Time 
6/5 —Tel. to Knupp; Tel. from Herzbrun; 
Mise. ...... 2: eee ee eee 5 
6/11—Tel. trom Fischmangae Yee A 
6/12—Letter to Odlum ©2133)... 3 A 
6/26—Letter to New York attorneys; Mise... m5) 


6/29—Notice from Clerk; Checked with 
Hocke ......5... 0153) =e ak 


Total earned torwardi. ... eee 70.7 


7/1 —Tel. to Herzbrun; Guy Knupp....... 
7/13—Telephone Conference Kipnis........ 2.5 


7/14—Tel. from and Tel. to Benedict, Fisch- 
man, Sam DeGroot; Telegram and Let- 
ter to Kipnis; Dictated Agreement; 
Research; Tel. from Kipnis (2); Tel. 
to Warne ©) ........32) ee 4.2 
7/15—Letter to McDonald; Memo to Warne; 
Dictated Affidavit; Tel. to Fischman; 
Tel. to Warne (3); Tel. from Kipnis; 
Tel. from Benedict 22>) ear 2.9 


7/16—Tel. from Cook; Tel. to Benedict; Let- 
ter and Order from Benedict; Tel. to 
Warne .........0000 ee al. 


7/20—Tel. from Warne ........0.. 02 
7/22—Letter to Fischman .................- 
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Date Nature of Service Time 


7/24—Tel. to Warne; Knupp; Conference, 
Dictated Letter to Kipnis and Mittel- 


man for Pacht, Tannenbaum & Ross.. 2.3 
Total carried forwemd &...5....4 84.2 


7/29—Letter from Warne; Tel. to DeGroot, 
Warne; Tel. from Herzbrun; Mise.... 1. 

7/30—Copy of letter from Warne; Letter to 
Gilson; Research County Law Library ; 


(Commerence Warne ............5.e.- 2 
7/31—Letter from and letter to Fischman. .. ) 
8/3 —Letter from and letter to Gilson...... 4 


8/6 —Copy of letters from Warne; Tel. to 
and tel. from Warne; Tel. to Judge 
Harrison’s Clerk; Conference Judge 
Harrison, Warne; Tel. to Hocke .... 2.5 
8/7 —Dictated drafts of moving papers re 
Order of June 26th; Letter to Warne. 2.5 
8/10—Tel. to Fischman; Dictated Memoran- 
dum of Points and Authorities; Re- 
scare; Tcl. to Warne ...........3.. oR 
8/11—Memo to Warne; Letter to Fischman; 
Revised moving papers; Tel. to Warne 
(3); Delivered drafts to Warne’s 
er... . gee. les. 2.0 
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Date Nature of Service Time 
Brought forward ... .: aes 99.1 


8/12—Revised Affidavit; Tel. to Warne; Let- 
ter to Fischman; Tel. to Odlum, N. Y.; 


Memo to Fischman; Misc. ........... of 
6/ 13—Letter to Gilson 42...) +. eee 4 
8/14—Mlise. . ... suzsns ogee 4 ee 1. 
8/17—Letter from Warne (2); Letter from 

and letter to Fischman; Misc......... ik 
8/21—Mis¢.... 2. ene se o 
8/25—Revised Affidavit; Letter to Fischman ; 

Memo to file; Mises 2229 23 a" ee 1.5 
8/26—Conference M. Silberberg; Revised 

Affidavit: Wise. 9)... 4. 


8/27—Tel. to and tel. from Fischman, N. Y.; 
Revised Affidavit; Letter to Fischman; 


Tel. to Judge Roth, Silver; Misc...... 2.9 
6/28—Mise. .......014.55 ) 0 = ee oO 
Total carried forward .......... 113.5 


8/31—Letter to Gilson; Tel. to Roth and 


Gunter; Tel. to Waime. —. . -eeeee 6 
9/1 —Memo to Gunter ................... a 
9/2°—Tel. from Ginter)... a. eee o 


9/3 —Received copies of letters from Warne; 
Letters to Fischman (2); Meeting 
oth and Gunter ....... eee 24 

O74 —Rewised Affidavit ....... Ree 4 

9/5 —Dictated Outline ......... 77333 1. 
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9/6 —Ree’d telephone call from Fischman; 


Dictated letter to Fischman.......... ili 
9/8 =e from Fischman .....@......... S) 
9/9 —Telegram from Fischman; Misc...... J 
9/10—Filed Affidavit; Letter to Fischman; 
Meier to Gilson; Mise: =. an.7....-. 2. 
9/11—Letter to New York County Clerk; 
iemer to Gelfand: Misc.............. a; 
Moval carried forward .......... 154.3 
We) 16, i nr 1. 
9/15—Letter from Fischman; Letter from 
feetter to Gilson; Misc............ oO 
9/16 to 


9/29—New York—Conferences Golub, Fisch- 
man, Gelfand, Harry; Tel. from 
Prandin, Weisl, Cole..........098.. ee 

9/30—Dictated Opposing papers; Conference 
Brandlin; Received Opposing papers 
from Mittelman, etc., Checked file.... 5.5 

10/1 —Received MecDonald’s affidavit; Re- 
search; Dictated opposing affidavits, 


supplemental memorandum; Mise..... 7. 
10/2 —Filed reply affidavits; Conference 
Geeee nz: Misc. ....cG. cee... cy.. ay 


10/5 to 
10/9 —Letter from Gluckman, Schweig...... 


Si 
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Date Nature of Service Time 


10/12—Tel. to Hocke; Letter to Gluckman, 
letter to Schweig; Letter from and let- 
ter to Mittelman; Tel. to Fischman; 
Tel. to Brandlin, Ambrose; Misc...... 2 


Total carmed forwart. .. seen 247.8 


10/13—Received motion papers; Conference 
Brandlin; Dictated letter to Judge Mc- 
Namee, Judge Harrison, Order ...... 2.0 
10/14—Studied defendants’ motion papers; 
Received and studied Herzbrun’s mo- 
tion; Tel. from Brandlin; Letter to 
Judge McNamee; Tel. to Knupp, 
Warne; Received Transcript; Misc... 4. 
10/15—Dictated opposing papers to Herzbrun 
motions; Conference Schwartz; Tel. to 
Warne (2), Knupp (2); Conference 
Knupp; Stipulation re Continuance of 
defendants’ motions; Research; Misc. . 7. 
10/16—Received Silver’s affidavit; Prepared 
and revised reply affidavit; Conference 


Ben Schwartz; (lise. ........) ee Ds: 
10/17—Mise. .. eee. oO 
10/19—Appearance before Judge Harrison; 

Tel. from Brandlin, Schwartz; Mise... ay 


10/20—Confer. Brandlin, Vaughn, Schwartz. 157 


Total carried forward ... >) eee Tia 
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Date Nature of Service 
roucht Tomei ...gs... 052. 


10/21—Tel. to Fischman, N.Y.; Tel. to and 
Tel. from Schwartz’ office; Letter from 
MeDonald; Letter to Woodburn; Mise. 
10/22—Tel. to and tel. from Schwartz’ office; 
Met from Fischman, N.Y.; Mise. ~...° 
10/23—Tel. to New York; Tel. from Selvin, 
Schwartz; Letter to Judge McNamee; 
Conference Selvin; Tel. to Ambrose .. 
10/26—Letter from Kipnis; Telegram to 
gircec McNamee; Misc. ..778 7777... 
Oe) oor 
10/28—Conference Schwartz, Selvin; Mise. ... 
10/29—Conference Selvin; Dictated letter to 
Judge McNamee; Letter from and let- 
meno oliver; IISc. ........ queen 
10/30—Letter to Judge McNamee; Conference 
Pemweriz, Selvin; Misc. ............. 


Total earrmed forward ........... 


m1 /2 —“Wonrerence Selvin; Misc. ............ 
mi /5 —lwetter to Silver; Misc. .............. 
AG rer 
11/10—Memo to Schwartz; Letter to Selvin .. 
SE rrr rrr 
11/12—Dictated moving papers: Tel. to Palm 

Springs, New York: Mise. ........... 
11/13—Tel. from Silberberg: Mise. .......... 


B04 


wo 


Ou 
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Date Nature of Service Time 

11/13 to 

11/15—Lasj;Vegas .......-23Re a eee 24. 

11/16—Filed papers ;¢MiS¢ sua. ee 1.5 

11/17—Letter from and letter to November; 
Letter:to Fischman; Mkscs. -- eee 1. 

11/18——Misc..&... . 2.2 ee iL. 


11/19—Tel. to Fischman, N.Y., Nidorf; Tel. to 
Schwartz (2); Tel. from Silberberg, 
November, Schwartz; Memo to 
Schwartz, Hall, Adler; Conf. Nidorf, 
Schwartz; Mise] 4). ee ee 4. 


Total carmied forward). eee 336.2 


11/20—Research; Dictated Memorandum of 
Points and Authorities, etc.; Confer- 


ence Misc. .......05. 2 eee). re 6. 
11/23—Memo to Schwartz; Checked Memoran- 

dum in support of motion; Mise. ..... 2. 
11/24—Conference Paul Ziffren; Memo to 

Chantry; Mise. ...) 33... .. 2.3 


11/30—Court appearance; Memo to File; Let- 

ter from and letter to Ringer; Confer- 

ence Alschuler; Dictated Memorandum 

of Points and Authorities re Compen- 

sation SpecialeMaster ©... ee 4, 
12/3 —Memo to Schwartz ....2...) 372 ee ms) 
12/4 —Letter to Fischman; Misc. ........... 
12/9 —Memo to Schwartz; Received Subpoena 5 


on 
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Date Nature of Service Time 


12/10—Received Memorandum opposing affi- 
davits re Special Master ............ 5 
12/11—Studied Silver’s Memo; Received and 
Studied Knupp’s memo; Conf. 
MATZ... eR 2, 


Total cafried 4ofward ........... 354.3 


12/14—Appearance before Judge Harrison; 
Memo to Schwartz; Mise. ........... i 

12/15—Bernard Reich Deposition; Revised 
Order re Dismissal; Received Tran- 


eau ot 11/30; Misc. .¢ ..... um. . eee oy 
12/16—Tel. to Knupp; Letter to Judge Har- 
eS a a 1. 


12/18—Tel. to and tel. from Murdock; Cor- 
rected and revised original deposition ; 


Misc. re service on Hughes .......... 4, 
12/21—Letter to Gilson; Memo to Schwartz; 
Mieleto oclwagiz: Misc. ... .ceueee cs. 2 
12/22—Conference Schwartz; Mise. ......... oy 
12/23—Tel. to Foley; Conference Schwartz; 
Telegram and letter to Foley; Mise... 2.5 
12/24—-Letter from Kipnis; Misc. Proposed 
fre (er... . . eee. . 3 
1954: 
1/4 —Letter to Ringer; Tel. to Fischman; 
Ce Se ee ee ee a7 


Total carried forward ........... 379.0 
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Date Nature of Service Time 

Brought forward" =...) ) 379.0 

1/5 —Letter to Fischman, Foley ........... oO 
1/6 —Mise. ..........2.4 7. eee On 

1/8 —Mise. ............:.4.4:. a 


1/11—Appearance before Judge Harrison; 
Memo to file; Telegram to New York 
Appellate Division; Mise. ........... 2.8 

L/15—Mise. .. .. cc es. sn es eee iia 

1/18—Letter from and letter to Campbell, 
Clerk Appellate Court, N.Y.; Tel. from 


Fischman, NOY. .22.. il, 
1/19—Conference Lester Reinwald of Ring- 

er’s office; Tel. to Clerk”. ...... 22a 1. 
1/25—Letter to Foley; Tel. from Schwartz; 

MSC. go) Siena eae eee. ae oO 


1/28—Tel. to Fischman; Dictated affidavit on 
motion to vacate in part; research; 


Mise. .. . . 2.2 ge ieee ee 3.0 
1/30—Dictated Motion, Memo of Points and 
Authorities; Notice of Hearing ...... 4, 
Total carried forward... en 397.6 


2/1 —Checked and corrected papers; Letter 
from Nevada; Read transcripts; Misc. 2.5 
2/2 —Rechecked papers; Misc. ............ 1. 
2/3 —Checked court paper file; Dictated 
Notice of Intention to Take Deposition 
of Hughes; Misce.”. 70). . 2. 
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Date Nature of Service Time 
2/4 —Telegram to Foley; Misc. ........... #. 
Vio 5 


2/8 —Tel. to Schweig, N.Y., Ringer; Tel. to 
Ziffrin; Conference Schwartz; Tel. to 


and tel. from Schwartz; Mise. ...... 4. 

YS) i) 30, ni nae O) 

“AOS 0 re ie 
2/11—Affidavit from Kipnis; Letter from 

eel MGC. ow ee ee 1.5 

2/12—Telegram from Schwartz; Mise. ...... o 

mot cattied Lormyard ....,..... 412.1 


2/15—Appearance before Judge Harrison; 


Letter to November, Foley; Mise. .... 5.5 
2/16—Conference Prinzmetal; Mise. ....... di. 
2 a 5) 
2/19—Letter from and letter to November; 

oe... i. Hl, 
eeO wel to Odlim ..............5s-senes a 
2/23—Letter from and letter to Lowy; Con- 

MeneMCeMOCHWOTUZ ............80 ease. i 
2/24—Research; Memo to Schwartz; Mise... 3. 
3/5 —Dictated Petition, Motion, ete. ....... 2.5 
3/8 —Revised Petition, ete. ............... o 
3/9 —Dietated Affidavit ............00.... i) 


3/10—Letter from and letter to Nipnis; 
Dictated Memorandum; Mise. ....... oO 
3/11—Filed Intervention papers ........... 


diotal carried forward .......... 430.9 
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Date Nature of Service Time 
Brought torward &. 07 430.9 
3/12— Mage. . . liege eee a 
bee i ee ee ee, BS) 
3/22—Tel. to Foley, Vegas; Mise. .......... af 
3/24—Received and answered affidavit in 
opposition ....%....27- 0) ae 1.5 
3/26—Conference Schwartz; Tel. to Benedict, 
silver, Clerk ..... Gk. . eae ca en 15 
3/29—Appearance before Judge Harrison; 
Misc. ..... Sige 7 eee ee 3.9 
3/30—Letter and affidavit to November; 
Misc. . . 2». eg. . ee rr 1.5 
3/314=Mise. . . ee. eee 2.5 
4/1 —Mise™™.. 2 ee... ae 3 
4/3 —Reseatélr .... 00h... Cee 3 
4/5 —Mise. ...... sce. 2 eee ee 3 
4/8 —Received papers re Motion to Dismiss; 
Conference Warne ....2..... ==aeee Hl. 
Total catriediorward 445.3 
4/9 —Dictated Memorandum; Misc. ........ 1.5m 
4/12—Received Notice of Depositions; Letter 
to witnesses; Mise. .. 22a ¥ 


4/13—Dictated Motion to Quash, Affidavits 
(2); Proposed Order, Memorandum of 
Points and Authorities; Mise. ....... 2.0 
4/14—Checked papers; Tel. from Foley; 
Memorandum to and conference with 
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Date Nature of Service Time 


Selvin; Conference Gittelson; Tel. to 

@tummieswsecretayy «oi... oe see enue - =. 
4/15—Conference Judge Harrison; Telegram 

to Cook, et al., Letter to witnesses; 

Letter from Gelfand; Tel. from Bene- 


diet, oilberberg; Misc. .........s0..:- a 
4/16—Conference I. Pacht; Mise. .......... 25 
4/21—Letter from Fischman; Letter to 

Marshall, Schwartz ............ sim.. 1.5 
4/22—Conference Pacht, Silberberg; Mise... 2.5 
4/23—Letter from Marshall, Letter to Katz . oO 

Moral-carried forward .....0e ee. 463.3 
4/26—Letter to Fischman; Letter from and 

lever We 1G 300s er i 
4/29—Telephone to Golub, New York...... oO 
4/30—Telephone from Golub; Conference 

Pee NSC. we... see ue 
5/3 —Tel. to Fischman, N.Y.; Letter from 

hi-enman, Silberberg ..... 2 ae. . ih 


5/5 —Tel. from Fischman, N.Y.; Tel. to 
Golub. N.Y.; Dictated letter to Sil- 


berberc; Letter to Fischman™........ 2.0 
5/6 —Conference Schwartz; Letter to Selvin; 

kk’. > Co. la 1.5 
7 TE =) | 09 rr ran 1D 
5/10—Mise. Conference .................4. 1.5 
5/12—Letter from and letter to Fischman: 

Mee ili 


Toral carmed forwaitl ........... 476.3 
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Date Nature of Service Time 
Brought forward . 9). . ee 476.3 
/ VSM se: s .-+ gasses yee ee es cee a 
5/14—-Prepared for May 17th hearing ...... 1.4 
5/17—Court appearance before Judge Har- 
rison; Memo to file; Memo to Selvin... 4. 
5/20—Letter from and letter to November .. oO 
5/21—Telephone to Benedict re Judgment 
and findings... . « sageeeec ee J 
5/24—Letter to Benedict .................. A 
5/26—Received papers from Benedict; Mise. 5 
5/27—Tel. to Fischman (allocated); Mise... 1. 


5/28—Received data from Selvin; Conf. 
Warne; Tel. from and tel. to Warne... 3.8 


5/31—Conference Warne; Mise. ........... ol 
6/1 —Letter to Fischman ................ J 
Total Carmied forward —... 489.4 
10/53 to 
11/53—Research (Paul Selvin) ............. 26. 
4/14/54 to 
5/27/54—Research by Paul Selvin ......... 59. 
6/3 —Checked Selvin research; LT Selvin... 1. 
6/7 —Telephone from Selvin .............. 2 
6/8 —Conference with Selvin; Telephone to 
Judge Harrison re Hearing Date .... 4 


6/9 —Studied memoranda and letter from 
Selvin; Letter to Selvin; Research; 
Checked transcripts; Prepared outline 
of afidawits ............../.—_——————nn 4, 
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Date Nature of Service Time 
6/10—Letter from and letter to Fischman; 
Commerence C.W. .........6- 00m. 5) 


6/11—Preparation and dictation of draft of 
affidavit in opposition to motion to 


dismiss; Checked transcripts; Mise... 3.5 
Moralecarmed forward ........... 585.0 
pD/ea to 
6/17—Research (Paul Selvin) ............. 22. 


6/14—Dictated draft of Affidavit, Notices of 
Hearing, Motion; Letter from Bene- 


UMGMNIISC. . ee... 2. ss eee 3.0 
6/15—Dictated draft of Affidavit re Counsel 
ieee eic., as aswinst RKO ........... 4, 


6/16—Studied exhibits, revised affidavit in 
opposition to motion to dismiss; Dic- 
tated draft Opening Statement of 
Memo; Letter from Fischman; Tele- 


minome trom Schwartz ..............- 6. 
6/17—Revised affidavits; Analyzed Delaware 

mmmNcvada papers .........8505.-- te 
6/18—Telephone to and from Selvin; Re- 

Seuich; Revised Notices ......-...... 1.5 


6/21—Dictated balance of draft of Memo of 
Points and Authorities; LF Selvin and 
WM Sos... ve oe eee 6.9 
6/22—Research law library; Dictated Memo 
re fees against Defendants; Revised: 
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Exhibit A— (Continued) 


Date Nature of Service Time 
Dictated memo re fees against Plain- 
tiffs .........0..5 00 10. 
6/23—Revised and checked papers; ‘Tele- 
phone from and to Selvin; Mise. ..... 4, 
Total ...... ge 648.0 
[747] 
EXHIBIT B 
Costs Advanced 
Date Amount 
1952 
12/15—Filing Complaint "7) 222209). ee $ 15.00 
1953 
2/5—Telephone & Telegraph .......... 28.51 
3 /2—Telephone & Telegraph ........... 21.10 
3 / 2—Expenses re New York trip ...... 28.96 
3 /4—Marshal re service .............. 12.80 
3 /6—Stenographic services ............ 12.00 
3/11—Marshal re service ............... 4.00 
5/13—Telephone & Telegraph ........... 21.32 
6 /3—Telephone & Telegraph .......... 11.25 
6/12—Telephone & Telegraph .......... 107.19 
7/21—Telephone & Telegraph .......... 5.1g 
8/25—Telephone & Telegraph .......... 8.63 
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Date 


9/15—Telephone & Telegraph 

PO OLOSUATING «cee sees ~ os eae - 

9/29—FEixpenses re New York trip 
10/14—Transeript 
Bye eos www ee 
10/16—Telephone & 'Tclegraph 
10/27—Stenographic services 
GAs —lemseript .............. 00 ee eee 
10/30—Telephone & Telegraph 
11 /5—Postage 


11/10—Mise. re research, ete. to Paul Selvin 


11/12—Air ticket Las Vegas 
11/16—Expenses re Las Vegas trip 
eva —_ Postage 748]... 2... . «semana 
11/20—Telephone & Telegraph .......... 
el 
MO oe OUOStALING ........-..... ee eens 
12/14—Telephone & Telegraph 
12/15—Transcript 


12/23—Investigation charges re service of 


process 
12/28—Deposition 
12/29—Transeript 


1954 
1/15—Telephone & Telegraph 
Wy id OLostating .......-.....0...... 
1/18—Certified copies of orders, N. Y. ... 
Me MTamscTipt ..... 2-2 6c ce ce eee eee 
1/26—Expenses re Las Vegas trip 


315 


Amount 


$20.65 
5.90 
100.00 
8.40 
.90 
14.88 
25.30 
32.00 
28.43 
2.68 
70.00 


1) 
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Date Amount 
pee —Postage 0. ae, eee $1.96 
2/2—Telephone & Telegraph .......... 9.25 
2 / 2—Investigation charges re service of 

PIOCESS. . . . .ssacke ane 241.85 
2/15—Tiamscript sa: 2ne2.-.7- ee eee 11.55 
2/17—Telephone & Telegraph .......... 7.25 
oy 1—Transcript ...72.. 225 18.90 
o/ 8—Postage ......5.057. 5 ee 1.26 
3/15—Telephone & Telegraph .......... 22.80 
4/5—Telephone & Telegraph .......... 7.07 
4/9—Telephone & Telegraph .......... 4.25 
4/21—Postage ...4:....25.09065)-- | em 3.02 
4/23—-Transcript «2225. ee 26.40 
5/10—Telephone & Telegraph [749] .... 24.65 
6/4 Postage .. eee. 2 eee 92 
6 /9—Telephone and Telegraph ......... 43.46 

Total Disbursements ........ $1,538.65 


[Endorsed]: Filed June 28, 1954. [750] 
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[Title of District Court and Cause.] 
MINUTES OF THE COURT—JUNE 28, 1954 


Present: Hon. Ben Harrison, 
District Judge. 


Counsel for Plaintiffs: no appearance. 


Counsel for Defendants: no appearance. 


Proceedings: 

For (1) hearing motion of plaintiffs to vacate in 
part order docketed and entered Jan. 12, 1954, and 
for other relief ; 

(2) hearing appheation of plaintiffs for leave to 
take the deposition of Howard R. Hughes; 


Pursuant to motion, notice, memo. of points and 
authorities, and affidavit of Bernard Reich, and 
notice of intention to apply for deposition of How- 
ard R. Hughes, filed Feb. 4, 1954; 


(3) further hearing motion of Bernard Reich, 
Esq., local attorney of Record for plaintiffs for 
appointment of a Special Master, pursuant to Rule 
53 of FRCP, and pursuant to motion, affidavit of 
Bernard Reich, filed Nov. 16, 1953, and renotice of 
hearing, filed March 11, 1954; 


(4) hearing motion of plaintiffs and the proposed 
intervenors, Julius November and Eleanor Novem- 
ber to add and join parties plaintiff, or for leave to 
intervene, pursuant to motion, petition, affidavit of 
Bernard Reich, and memo. of points and authorities, 
and notice, filed March 11, 1954; 
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(5) hearing motion of plaintiffs to quash deposi- 
tions noticed by Louis Kipnis, Leo B. Mittelman, 
and Robert Silver, Esqs., purported attorneys for 
plaintiffs, as noticed April 9, 1954, of witnesses, 
Benj. F. Schwartz, et al., pursuant to notice, motion, 
affidavit of Bernard Reich, and Memo. of points and 
authorities, filed April 1, 1954; 


(6) hearing motion of defendant RKO Radio 
Pictures, Inc., for dismissal of this action with 
prejudice, pursuant to notice, motion, points and 
authorities, and affidavit, filed April 7, 1954, and 
order of continuance. 

It Is Ordered that cause as to hearing on said 
motions, ete., is continued to July 12, 1954, 10 a.m. 


EDMUND L. SMITH, 
Clerk. [765] 


[Title of District Court and Cause. ] 


AFFIDAVIT OF LOUIS KIPNIS IN OPPOSI- 
TION TO MOTION FOR FEES AND COSTS 
AS AGAINST PLAINTIFFS; AS AGAINST 
RKO; AND IN CONNECTION WITH 
RKO’S MOTION TO DISMISS WITH 
PREJUDICE 


State of New York, 
County of New York—ss. 


Louis Kipnis, being dulv sworn, deposes and says: 


1. JI am the attorney for the plaintiffs above 
named, and their only attorney herein with respect 
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to whom the conventional relationship of attorney 
and client exists. Messrs. Mittelman and Silver are 
associated with me in the above-entitled action. 


2. This affidavit is in opposition to the motions 
herein made by Bernard Reich, Esq., in his own 
name and in his own behalf, (a) for fees and costs 
against plaintiffs; (b) for fees and costs against 
defendants RKO; and (ec) in support of the motion 
made herein by RKO Radio Pictures, Inc., to dis- 
miss the above-entitled action. [766] 


3. This affidavit is made by me rather than by 
the plaintiffs because I am familiar with all the facts 
involved, whereas the plaintiffs have no personal 
knowledge of any of the matters set forth in the 
moving affidavit of Reich except as they have been 
informed and advised thereof by Mr. Mittelman and 
me. 


4, A long time prior to December 13, 1952, T was 
retained by plaintiffs, among others, to take the 
necessary steps to compel Howard R. Hughes, et al., 
to redress the wrongs allegedly perpetrated by them 
against RICO and its wholly owned subsidiary, RKO 
Radio Pictures, Inc. In due course I commenced 
two actions for appropriate relief in the Supreme 
Court of the State of New York. 


inal 


5. While said actions were pending in New York, 
and because we were unable to obtain jurisdiction — 
of Hughes in New York, we decided, among other 
things, to commence a similar action in California, 
or in any other jurisdiction where Hughes resided. 
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6. Accordingly, on or about December 13, 1952, 
we requested Bernard Reich, a member of the Bar 
of this Court, to act as our local counsel in the 
action about to be commenced in this Court. We 
advised him that our arrangements with the plain- 
tiffs required us to look for allowances for fees from 
such courts as had jurisdiction to grant fees, and 
that under no circumstances were plaintiffs to be 
obligated therefor. We agreed to pay him 10% of 
such counsel fees which might be awarded to us for 
services. We agreed further that in the event sery- 
ices beyond those anticipated from Reich were ren- 
dered by him, he might receive such additional com- 
pensation as would be determined by a mutual 
friend, Bernard D. Fischman of New York, who had 
submitted Reich’s name to us. Among other things, 
he [767] specifically agreed to abide by our policies 
and by our decisions with respect to the prosecution 
of the California action. 


7. Reich acquiesced to these terms. We mailed 
him a copy of our complaint in the New York ac 
tion. He added the necessary jurisdictional para- 
graphs thereto, and caused the same to be filed in 
this Court. 


8. Shortly thereafter, I met with Mr. Tom Slack, 
attorney for Hughes, at the home of Mr. Odlum at 
Indio, California. The full and complete history of 
that meeting has been set forth several times and 
will not be repeated here. At that meeting Mr. 
Slack stated that Mr. Hughes was a resident of the 
State of Nevada and that he was perfectly willing 
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to meet the issues raised by plaintiffs in that juris- 
diction. He also stated that plaintiffs were free to 
sue in any state, including California, but that My. 
Hughes would contest jurisdiction if the action were 
prosecuted in any other state than Nevada. All 
the parties coneeded that it was advisable that the 
issues be determined judicially and not in the news- 
papers and that procedural delays be avoided in 
order to prevent grave injury to RKO and its stock- 
holders. 


9. We examined into the facts as to Mr. Hughes’ 
residence in Nevada, and into the advantages and 
disadvantages of proceedings in the Nevada Courts, 
and we coneluded that it would be to the best inter- 
ests of RKO and its stockholders to bring an action 
in the State Court of Nevada which had adopted 
the Federal Rules of Procedure effective January 
1, 1953. We convinced ourselves that Mr. Hughes 
eould successfully establish his residence in Nevada, 
and could successfully oppose any attempt to estab- 
lish his residence in California. Moreover, it was 
our opinion that it [768] would be time-consuming 
and expensive to attempt to establish residence in 
California. So far as we were concerned it mattered 
not at all where we tried the issues so long as we 
could avoid tedious and expensive dilatory tacties. 
We had no doubt whatever of the integrity of the 
Nevada Court. We retained David Zenofft of the 
Nevada Bar to institute the action. 


10. We concededly made the decision to institute 
the Nevada action without consulting My. Reich 
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or anyone else but our clients. The institution of 
the suit received immediate publicity and aroused 
also the ire and wrath of Mr. Reich who, appar- 
ently, saw vanishing from his grasp that which he 
had planned to take for himself, to wit, control of 
this action under the belief that this case would 
necessarily be tried in this Court, in consequence 
of which he would expect somewhat more than 10%. 


11. Upon being advised of the commencement of 
the Nevada action, Reich first attempted to persuade 
us that our judgment was bad. He importuned us 
to make use of allegedly important factual informa- 
tion which he alone allegedly possessed. He pleaded 
to be named as co-counsel in the Nevada action so 
that he could examine Hughes in pre-trial hearings. 
He suggested a relationship with Floyd Odlum 
that could be most helpful. He intimated that the 
Nevada action could be misconstrued. He suggested 
that we might be charged with fraud and collusion. 
He insisted on attempting to establish that Hughes 
was a resident of California rather than Nevada 
for no other reason than that it would possibly 
establish control of the case in his hands with pos- 
sible consequent financial benefits to himself. To 
that end he consistently violated instructions from 
us on the spurious ground that he was protecting 
the interests of the stockholders as a class. [769] 


12. Reich became a problem child. We were 
besieged by long-distance calls without number. He 
sought the intervention of our mutual friend, Ber- 
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nard D. Fischman of the New York bar who had 
recommended him. ‘he situation became intoler- 
able. Finally, when Reich himself had suggested 
that he would prefer to retire in order to carry 
on himself on behalf of other stockholders, we 
agreed thereto, and, in desperation, offered to re- 
lease him from all obligations to us. In addition, 
we agreed that our agreement to pay him 10% 
of our fees would survive his substitution, even 
though we would have to compensate the new and 
substituted counsel. We had by now become con- 
vinced that Reich’s emotional instability was such 
that if financial sacrifice on our part could dis- 
engage us from him then we would make it (and 
we did). 


13. By reason of his suggestion that we arrange 
to substitute him, we retained the late Henry Herz- 
brun. Stipulations of substitution were prepared. 
Reich changed his mind. He no longer wished to 
be substituted out of the case. It became necessary 
to discharge him; and, of course, under the circum- 
stances it was our position that he had forfeited 
all right to compensation under our agreement. 


14. In the meantime, we were preparing for 
trial in Nevada. We were taking depositions of 
numerous witnesses and marking for identification 
hundreds of voluminous documents. 


15. Reich, as this Court well knows, thereafter 
made overt his previously sugested charges of fraud 
and collusion in the very case in which he asked 
us to name him as co-counsel. He even sought to 
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enter the Nevada action by the back door, stimu- 
lating and triggering and paying the expenses of 
a proposed intervenor (the Novembers—his present 
clients here) in the Nevada action. He even de- 
mands compensation at [770] $50 an hour from 
plaintiffs for these efforts. (See ‘‘Time Sheet,” 
page 14, line 19, and ‘‘Expense Sheet,’’ page 1, 
line 30.) He also reached out to New York, and 
inspired the same charges of fraud and collusion 
in the courts of New York. 


16. As we were readying ourselves for trial, Mr. 
Hughes took the unusual step of offering to buy up 
all the assets of RKO including the claims against 
him. The making of the offer came as a complete 
surprise to us, but we did not doubt for a moment 
that the proposed purchase price included a sub- 
stantial amount attributable to the claims set forth 
in plaintiffs’ two causes of action in Nevada, the 
only court wherein jurisdiction had been obtained 
over Hughes and the other defendants. 


17. Thereafter, Hughes moved to have the Ne- 
vada suit dismissed with prejudice. Upon analysis 
of consequences of the Hughes offer, we requested 
the plaintiffs to cross-move for reimbursement of 
counsel fees for us and for the accountants’ fees 
and of disbursements. This was done. 


18. Bernard Reich was then advised by us as 
follows: 
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“March 8, 1954. 
‘*Registered Mail 


‘Bernard Reich, Esq. 
“£328 South Beverly Drive 
‘Beverly Hills, California 


‘‘Re: Castleman v. Hughes 
‘Dear Sir: 


‘Please be advised that there has been circulated 
by RKO Pictures Corporation a proxy statement, 
a notice of special meeting of stockholders, a letter 
from the president, all dated February 28, 1954, 
and a notice of court hearing. 


‘In connection with the notice of court hearing, 
we have served a cross-motion, in [771] substance, 
for an order to reimburse my clients for counsel 
and accountants’ fees and expenses. 


‘Reimbursement for said counsel and aecount- 
ants’ fees encompasses wholly and solely the serv- 
ices rendered by Mr. Mittelman and myself and 
others here in New York and by David Zenoff, Esq., 
of the Nevada Bar. 


‘“‘There has not been nor will there be any claim 
made by my clients, or by us, for reimbursement 
of counsel and accountants’ fees or expenses for 
anyone other than the persons above mentioned 
and specifically excludes any claim for services 
allegedly rendered by you. If you believe that your 
alleged services are compensable, we suggest that 
you assert so on Mareh 22, 1954, at 10 a.m. before 
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Judge McNamee of the Highth Judicial District 
Court of the State of Nevada, at Las Vegas, Ne- 
vada, specifying the scope, nature, extent and value 
of the same, if any. 


‘‘Please be further advised that the acts, trans- 
actions, court proceedings and communications, both 
oral and written, by you, to the press and to others, 
will be relied upon by us and our clients to resist 
the payment to you of any sum of money for your 
alleged services in the above-entitled case or else- 
where. 


“We are not unmindful of the position taken by 
you before Judge Harrison that you claim that you 
are entitled to compensation on the basis of quan- 
tum meruit and this communication is not to be 
construed as a concurrence by us that such position 
is valid or tenable. 


‘Very. trulgzgoumsa? i geal 


19. Bernard Reich deliberately and wilfully 
failed to appear in the Nevada Court to establish” 
whatever claim to fees he felt himself entitled to- 
for alleged services rendered. 


20. Plaintiffs, we repeat, never contracted to 
pay Bernard Reich any fees, and such fees, if he 
were entitled to any, were forfeited by his mis-_ 
conduct and disloyalty as heretofore alleged and 
realleged. 


21. There is no fund before this Court out of 
which fees could be ordered to be paid, and plain- 
tiffs could not, as a matter of law, seek veimbui 
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ment for counsel fees and expenses in this Court 
on behalf of Bernard Reich or anyone else. 


22. Bernard Reich was discharged as attorney 
for plaintiffs for cause. He failed and refused to 
follow instructions. He was obstructive. He sought 
to take over the case. He wrongfully accused us 
of fraud and collusion. He undertook to take actions 
and procedures contrary to our instructions, and 
without the approval of our clients. He showed 
himself unfit to participate in the case by reason 
of temperament and disposition. In addition, and, 
finally, he was unfaithful to his retainer. Mr. Reich 
was discharged on or about May 7, 1953. Before 
and after that date he was guilty of all of the 
charges levelled against him by us in this affidavit, 
and documented in our earlier affidavits. 


23. Weappreciate the distasteful duty which has 
been thrust upon this Court. Though we believe that 
Reich was justifiably discharged by us, we at all 
times offered to negotiate, arbitrate or litigate the 
question of compensation, if any, to Reich. For 
example, when this Honorable Court stated on 
October 19, 1953, at page 38 of the transcript for 
that date: [773] 


“T think there should be an adjustment made 
if you want to dispose of Mr. Reich in this 
ease. It seems to me this Court shouldn’t be 
ealled upon to settle the imternal quarrels. I 
don’t think they bring any credit to the Bar to 
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have counsel in court fighting over attorney 
% 09 
1eec 


we accepted the suggestion. 


24. In all seriousness and good faith, we at- 
tempted to follow the Court’s suggestion and in that 
regard took the first step in an attempt to negotiate. 
This Court will recall that in an affidavit filed on 
November 25, 1953, in opposition to the appoint- 
ment of a Special Master herein, we incorporated 
a letter which was written by Robert Silver, Esq., 
consistent with this Court’s suggestion, and we in- 
cluded therein Reich’s reply thereto. Reich, in 
short, refused to cooperate in this regard. Indeed, 
he wrote a letter to our mutual friend, Mr. Fisch- 
man, with regard to the matter. A portion of said 
letter was read to Mr. Mittelman with Reich’s 
knowledge and consent, as Mr. Mittelman was in- 
formed by Mr. Fischman. It is as follows: 


‘‘Mittelman apparently had Silver, Herz- 
brun’s successor, contact me regarding a settle- 
ment of our differences. Silver asked me for 
an itemized statement of my expenses and a 
bill of particulars regarding my fees. I haye 
refused it on two oceasions.’’ (Emphasis ours.) 


It is fairly obvious that Reich did not wish to adjust 
with us. He still believed, apparently, and as his 
subsequent acts showed, that he could force his 
way into control of the case. [774] 


25. Next we thought that we might be able to” 
arbitrate and again we tried to cooperate in that 


us. Howard Hughes, etce., et al. 329 


direction and again we were rebuffed. This time the 
rebuff did not follow the prior pattern. Instead 
Reich proposed preconditions of such a nature (vir- 
tually a veto power over the course of this litiga- 
tion) that he knew in advance, when he stated them, 
that his counterproposal to arbitrate would be un- 
aeceptable. We find Reich threatening to file affi- 
davits accusing us of fraud and collusion unless we 
eapitulate to his demands. Reich, in a letter to 
Fischman dated September 3, 1953, a part of which 
Fischman read to us on the telephone, threatened 
on the eve of the holiest day of our common religious 
ealendar, as follows: 


“Tf Mittelman does not making a binding 
agreement by Tuesday, September 8, 1953, to 
arbitrate before you the week of the 21st, I 
will file my affidavit, Thursday, September 
10th.” 


26. And, finally, with respect to Reich’s refusal 
to htigate, we refer to the fact that on March 22, 
1954, Reich filed a plenary law suit against us and 
others, including RKO, for one-half milion dollars 
in the United States District Court for the District 
of Nevada, and eaused deponent Kipnis to be served 
with the summons and complaint therein. Instead 
of prosecuting whatever cause of action Reich 
thinks he possesses, he dropped the suit under Rule 
41 of the Federal Rules of Civil Procedure. On 
the basis of these factors, it is respectfully sub- 
mitted that our statement hereinabove (Paragraph 
623"’) that Reich heretofore refused to negotiate, 
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arbitrate or litigate, has been established out of the 
mouth of Reich himself. 


The only conclusion that can be drawn is that 
Reich wishes only to agitate and get his name in the 
papers, [775] as witness his reference in his appli- 
eation for fees from RKO, where he complains of 
‘“‘The almost complete blackout in the newspapers 
of the proceedings had in this case * * *.’’ (Page 
9, line 9). 


27. <A. It is evident that Bernard Reich is ac- 
tually attempting to impress on this case now, in 
advance of the taking of proof and the making of a 
record, the factual and legal concepts which he would 
like to have accepted for purposes of the ultimate 
determination of the issues on the merits. In short, 
in this purportedly procedural motion, he is in fact 
seeking substantive determinations of a far-reach- 
ing nature—and utterly fallacious ones at that. 


B. For example, he makes allegations as though 
there is no real dispute about them. Whereas, we 
have indicated time and again that Reich was dis- 
charged for cause, he repeats and realleges at every 
turn that this is a case involving a wrongful dis- 
charge and, consequently, that the applicable legal 
principles entitle him to compensation. Quite the 
contrary and to make doubly sure of the nature of 
our position, it is this, that our discharge of Reich 
was for cause, and that as a consequence he has no 
right to any compensation whatever. 


C. Reich may have a right to contend for the 
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concepts embodied in his motions, no matter how 
erroneous or unfounded, and to ask the Court to 
accept them; but like any other arguments on the 
merits, these he is entitled to present only following 
the making of a record in an action brought for 
specific relief and on the basis of evidence contained 
therein. It may not properly be accomplished by 
assertion and argument in a motion of the kind with 
which we are here confronted. [776] 


28. Reich thereby finds himself in a dilemma of 
his own ereation. If his collateral attack on the 
Nevada judgment is sustainable, then it follows that 
the case eannot be dismissed, from which it neces- 
sarily follows that Reich may not apply for fees, 
since the case will not have been terminated by 
judgment or compromise before this Court. On the 
other hand, if the Nevada judgment reecives the 
full faith and credit to which it is entitled, and 
since said judgment explicitly finds not only free- 
dom from collusion but that the same was diligently 
prosecuted and that the stockholders were most ade- 
quately represented, and since the Nevada Court 
had jurisdiction to render full and complete and 
equitable justice, then Reich is entitled to no com- 
pensation. Therefore, by reason of the foregoing, 
this application for fees by Reich is utterly un- 
tenable. 


29. In what has been said above, we have set 
forth the facts justifying the propriety of Reich’s 
discharge, and the facts which lead to the legal con- 
elusion that this Court has no power or jurisdiction 
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to grant either of Reich’s applications for fees. I 
might also add that in the event this Court grants 
the defendants’ motion to dismiss, then the motion 
heretofore made by us for a substitution of attor- 
neys becomes moot, and there is no necessity for 
passing on the same or attaching conditions. Indeed, 
we respectfully request this Court to permit us to 
withdraw said motion and we herewith do so move. 


30. Among other things, Reich attached to his 
application for fees a table of hours spent for which 
he seeks compensation, and an itemized list of ex- 
penses for which he seeks reimbursement. We refer 
to these tables not because we believe this Court 
has the power or right to consider them in regard 
to Reich’s application for fees [777] (since we con- 
tend this Court has no power or jurisdiction to pass 
upon the same), but because they mirror and re- 
flect obviously non-compensable services, though 
superficially appearing to constitute efforts in pros- 
ecution of the action. Hereinafter, we shall show 
that the alleged services in question were, in fact, 
performed in Reich’s personal interest, and in op- 
position to the interests of the action, and in con- 
travention of instructions. 


31. In seeking compensation from the plaintiffs, 
Reich has taken eighteen pages to tell his story. 
The bulk of the material consists of quotations from 
self-serving letters which have been controverted 
by reference to chapter and verse. Since these 
warmed-over false charges are again submitted, we 
will not again document the denials but incorporate 
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those already given, under oath, on an earlier oc- 
easion. 


32. In Paragraph ‘‘20,’’ Page 16, Reich recites 
that he has had to fight off false charges made by 
us and that these required his ‘‘* * * attention to 
the minutest detail.’’ ‘“Let’s look at the record,”’ 
and we mean the Reich record (his very own time 
sheets). Taking the listed ‘‘false charges’’ seriatim, 
as recited in his affidavit, we find: 


(a) Re: the California-Rosenthal intervention. 
Of this intervention Reich claimed ignorance time 
and again. In the examination before trial (on De- 
cember 15, 1953) of Reich, he objected and did not 
testify to whether he conferred with Mr. Brandlin 
with reference to the Rosenthal petition to inter- 
vene. His own time sheets show contact with Rosen- 
thal’s New York lawyer (Gelfand) on September 
11, 1953; telephone contact with Rosenthal’s Cah- 
fornia lawyer (Brandlin) between September 16 
and 29, 1953; conference with Brandlin on Septem- 
ber 30, telephone contact with Brandlin on October 
12, 1953; conference with Brandlin [778] on Octo- 
ber 138, 1953; telephone contact with Brandlin on 
October 14, 1953, and again on the 19th; and a con- 
ference with Brandlin on the 20th. It is for these 
hours (of inciting the fighting of the plaintiffs) 
that Reich wants $50 an hour. 

(b) Re: Schiff and Sack. They were plaintiffs 
in New York and Delaware actions against Hughes, 
et al. Reich under oath on December 15, 1953, six 
months after he was discharged by plaintiffs, tes- 


334 Eli B. Castleman, et al., 


tified before trial that he telegraphed their lawyer, 
Halperin, from Las Vegas volunteering help. And 
for this Reich not only wants plaintiffs to pay him 
#50 an hour, but to pay for his fare and expenses 
to Nevada and for the telegram to Halperin. 


(c) Re: Charge of self-hospitalization to avoid 
testifying before Judge McNamee on the fake charge 
of collusion: On this score Reich is hoist on his 
own petard. A look at his time sheets for Monday, 
October 19, 1953, shows ‘‘Appearance before Judge 
Harrison.’’ I was in Court and saw Reich; he was 
in fine fettle. On Tuesday, the 20th, Reich records 
charges for which he expects $50 an hour; on 
Wednesday, the 21st, more $50 an hour charges; 
on Thursday, the 22nd, more $50 an hour charges; 
on Friday, the 23rd $200 worth of charges (i.e. 4 
hours). Saturday and Sunday are clear. On Mon- 
day, the 26th, more charges and again on Tuesday, 
the 27th, the hearing day in Nevada, more small 
charges. Were we not therefore justified in con-— 
tending that Reich hospitalized himself only to 
escape from the need to testify? Reich’s time sheets 
and his affidavit thoroughly confirm this most seri- 
ous charge and simultaneously and just as thor- 
oughly cast serious doubt on the validity of the time 
sheet and the integrity of its author. Now it may 
be that Reich was in the Cedars of Lebanon Hos- 
pital between October [779] 19, 1953, when he stood 
before Judge Harrison and October 26, 1953, when 
he sent the telegram to Judge McNamee saying that 
he was hopitalized, but it cannot be deduced from 


us. Toward Hughes, etc., et al. 330 


an examination of his affidavits or time sheets. And 
how disabling an illness could it have been (if ill- 
ness it was) if Reich was able to and did carry on 
his affairs ? 


(d) As to his desire only for a fee: Is there 
any doubt about this? Reich’s motions herein speak 
for themselves. 


33. A. I have analyzed the daily time sheets 
submitted by Reich wherein he claims that he de- 
voted to this matter a total of 648.0 hours of re- 
eorded time between December 13, 1952, and June 
23, 1954. 


B. It is to be noted that Reich was discharged 
on May 7, 1953, (though he had expressed a desire 
to be relieved as early as April, 1953). Between the 
date of his retainer and the date of his discharge, 
Reich has only 58.8 recorded hours. The balance 
of 589.2 recorded hours are entered after his dis- 
charge. 


C. Of the 58.8 so-called recorded hours before 
his discharge, at least 5.7 hours seem to be devoted 
to letters and telephone calls to Fischman who had 
absolutely nothing to do with the prosecution of 
this action. At best, Reich seems to have devoted 
50 hours to the case before his discharge. 


34. It seems to us that following his discharge 
Reich was an interloper or at best a volunteer who 
was acting on his own. Yet, if we are to look at the 
matter realistically, we find ourselves formulating 
this question: Is Reich entitled to compensation for 
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fomenting or soliciting interventions in California 
and Nevada, and for continuing in an action wherein 
he had been discharged? [780] 


25. Let us examine some of the larger charges of 
time. As the first example: 


(a) We find that Reich came to New York be- 
tween September 16 and September 29, of 1953, and 
charges 72 hours to plaintiffs at the rate of $50 an 
hour. And what did he do in New York according 
to his record? He conferred with Golub, Fischman, 
Gelfand and Harry (?). And he had telephone calls 
with Brandlin, Weis] and Cole. 


Golub is the lawyer he sought to retain to bring 
a law suit against Mittelman and me. 


Fischman is the lawyer who introduced Mittelman 
and me to Reich. 


Gelfand is the attorney for the Rosenthals who 
sought to intervene in this Court and who applied 
for a fee before Judge McNamee which was denied. 


Brandlin is Rosenthals’ California lawyer. 


Weisl and Cole represent interests connected with 
Mr. Odlum. 


But what do any of these activities have to do 
with the prosecution of the plaintiffs’ suit, either 
before this Court or before Judge McNamee. They 
were activities calculated to further only the per-" 
sonal interests of Mr. Reich. They were against the — 
interests of plaintiffs. They had for their purpose 
the taking over of the control of the litigation im 
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Reich’s interests, and for this he seeks to charge 
plaintiffs. More hours were spent by Reich on this 
futile personal adventure than were spent by him 
on the prosecution of the California action prior to 
his discharge. 


(b) We next examine the entry of November 13 
to November 15, 1953—‘‘Las Veras—24 hours.” 
What were these hours devoted to? Reference to the 
calendar reveals this to be the week end. It was for 
the purpose of [781] obtaining counsel in Nevada 
for the Novembers so that they could move to inter- 
vene in the Nevada action and against the interest 
of the plaintiffs. The motion for intervention was 
dated November 17, 1953, two days after Reich ob- 
tained ecounsel;—and the moving papers?—we al- 
ready established that they were prepared by Reich! 
For this Reich desires compensation from plaintiffs 
at $50 an hour, or a total of $1,200. 


(ec) Let us next examine the entry entitled 
‘10/53 to 11/53 Research (Paul Selvin) 26 hours.”’ 
It is most interesting. Here we have Reich not only 
claiming compensation for time at the rate of $50 
an hour for work done by one Selvin, but we also 
find, from an examination of the disbursement rec- 
le t0753, Ex. ‘‘B,’’ p.1, 1.29)ea payment of 
€70 to said Selvin—compensation at the rate of 
something just over $2.00 per hour. Who is exploit- 
ing whom? Not only did Reich not perform the 
work for which he demands $50 an hour (or a total 
of $1,300) but for that self-same time he paid out a 
total of $70, reflecting a gross profit to himself of 
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$1,230. And if the same rate of compensation is to 
be paid to Selvin for the subsequent entries entitled 
‘4/14/54 to 5/27/54—59 hours,’’ Reich stands to 
profit by an additional $2,750 since he charges plain- 
tiffs for these hours, devoted by Selvin, also at the 
rate of $50 an hour. And if Reich does the same 
with the item of 5/27 to 6/17 of 1954 (p. 25, 1.3 of 
Ex. ‘‘B’’) ‘‘22 hours,’’ there will accrue an addi- 
tional profit of over $1,000. 


Tt would seem that Selvin was employed by Reich 
to do the so-called research work. (Please see the 
further entries of 6/21/54 and 6/23/54, p. 25, lines 
24-30). That Reich chose to pay Selvin at the rate 
of less than $3.00 per hour, while seeking $50 per 
hour for himself for [782] such services is signifi- 
eant not because plaintiffs are by any means lable 
therefor (which they are not), but because it throws 
light on My. Reich’s monopolization of all the hon- 
esty, decency and integrity in this case. 


(d) Further examination of the record after 
Reich was discharged shows that he spent a great 
deal of time writing letters to Fischman, to Warne 
and to a host of persons having no possible con- 
nection with the prosecution of plaintiffs’ actions 
in this or any other court. For these pursuits Reich 
claims a total of approximately 175 hours. It is 
difficult to be accurate in this regard because Reich 
frequently bundles his time record with unrelated 
items as for example: ‘‘Court appearance; tele- 
phone from Fischman; memo to file—2.5 hours.” 
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But we have done our best, and we believe our ap- 
proximation is correct. 


36. Reich’s letters, conferences and telephone 
calls to Fischman (his friend); to Warne, Golub 
and Marshall (his advisors) ; to Schwartz, Brandlin, 
November, Foley, Gilson, Aleschuler, Nidorf and 
Halperin (attorneys for other stockholders seeking 
to intervene) ; surely is not a basis for compensation. 
It would be indeed ironie if a client could be charged 
for services of his attorney even though they are 
calculated to work against that client’s interests. 


of. Reich’s major activities after his discharge 
by plaintiffs, according to his time record, were con- 
fined to efforts to establish that Mittelman and I had 
been engaged in fraudulent and collusive activities 
with the defendants and in endeavoring to master- 
mind the activities of other stockholders to the end 
that they would employ him either openly or behind 
the scenes and earry on parallel litigation, for all 
of which he now seeks compensation from [783] 
plaintiffs. 


38. We have not the slightest doubt that defend- 
ants are capable of contesting Reich’s extortionate 
and unconscionable demands upon them. But we 
cannot remain silent in the face of certain state- 
ments therein made by Reich lest our silence be 
deemed a tacit admission of the truth thereof. 


39. It is important to note and emphasize that 
Reich, in making his claims against defendants, is 
acting strictly on his own. He is not authorized by 
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plaintiffs to demand or request any fees. Plaintiffs 
have refused and still refuse to apply to any court 
for fees on his behalf for the reasons above stated. 
Plaintiffs have been reimbursed by defendants to 
the full extent of any and all claims for fees and 
reimbursement of expenses. This is evidenced by 
way of the satisfied judgment of the Nevada Court. 


40. Reich seeks compensation from plaintiffs for 
the very services for which he seeks compensation 
from defendants; from plaintiffs, approximately 
$40,000, and from defendants, $1,250,000 (by his eal- 
culation in Paragraph ‘‘21’’ of his affidavit). 


41. In a compound of deliberate distortion of 
fact and misstatement of legal principles, Reich 
seeks in ten pages, which, in turn, incorporates 25 
more pages of ‘‘daily time sheets,’’ to create an 
atmosphere of sympathy for himself because of his 
realization of the nature of the self-created dilemma 
in which he finds himself. He wants fees and he 
frankly and obviously does not seruple as to how ~ 
and from whom to get them. 


42. In Paragraph ‘‘26,’’ line ‘‘26” of Reich’s 
affidavit, he would have this Court believe that the 
sum of $12,500 was somehow available to him, im- 
plying either that RKO or that we had offered to 
pay him said sum. This is an utter and deliberate 
distortion calculated to convey to this Court the 
idea that [784] we or that RKO offered Reich 
$12,500. We never offered any such sum to Reich. 
As appears above we had tried, but only as a cour- 
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tesy to this Court, and wholly without prejudice, 
to arbitrate or negotiate with Reich, but without 
suecess. 


43. In opposing fees to Reich from plaintiffs we 
have more fully set forth our position, 1.e., we owe 
him nothing; our clients owe him nothing, and the 
defendants owe him nothing. This Court has no 
jurisdiction in the matter, and even if it had, it 
ought not in the exercise of its discretion entertain 
the application. 


44. In passing, we note that Reich’s affidavit ts 
devoid of factual matter showing the rendition of 
compensable legal services. In clear anticipation of 
the attack on his ‘‘but for’’-theory of causation, that 
is, that “‘but for’ his services there would have 
been no purchase by Hughes of the assets of RKO, 
Reich urges a legal theory which reflects the fal- 
facious logieal doctrine of ‘‘post hoe ergo, propter 
hoe.”’ (Paragraph ‘‘20’’). It is no coincidence that 
four sets of New York law firms also representing 
minority stockholders are also seeking compensation 
from RKO on exactly the same ‘‘but for’’-theory 
of causation and also because their law suits had 
not yet been dismissed and they reciproeally give 
no significance to Reich’s services in this lawsuit 
just as he gives none to them or to their lawsuits. 
They are mutually and reciprocally correct. 


45. A word must be added as to Reich’s claim 
to reimbursement for expenses. On May 19, 1953, at 
a time when he agreed to retire from the case, Reich 
elaimed in writing to us that his disbursements 
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amounted to $143.69. We agreed to pay his dis- 
bursements when he itemized them for us. This 
he refused to do. Now he claims total disburse- 
ments of $1,538.65! We believe that we had a right 
to know for what [785] we were being’ charged. The 
more so because of such charges as follows: 


1. 11/12/538—Air ticket to Las Vegas—$39.50. 


2. 11/16/53—Expenses re: Las Vegas trip— 
$50.00. 


3. 12/23/53—Investigation re: service of proc- 
ess—$150.00. 


4. 1/26/54—Expense re: Las Vegas trip—#50.00. 


5. 2/2/54—Investigation re: service of process— 
$241.85. 


6. And hundreds of dollars on his long distance 
ealls in furtherance of his own personal purposes. 


To demand payment from plaintiffs for expenses 
which he incurred in opposition to plaintiffs’ wishes 
is just unthinkable. 


Conclusion 


We must apologize to the Court for the length 
of this affidavit. In truth and in fact we simply 
did not have the time to shorten it. We received the 
125 pages of motion papers from Mr. Silver after 
he received them from Mr. Reich. (We did not 
receive any papers directly from Reich.) The) 
arrived in New York on Friday, July 1, 1954, on 
the eve of a three-day National holiday—no part of 
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which we have been able to celebrate since this affi- 
davit is required to be filed on or before July 7, 
1954, in Los Angeles. 


Mr. Reich, on the other hand, had notice of the 
defendants’ motion to dismiss back in April, 1954, 
approximately three months ago. The date for this 
hearing was first fixed for April 19, 1954, adjourned 
to June 28, 1954, and then again to July 12, 1954. 
Characteristically, we believe Mr. Reich waited until 
the last possible moment to make his [786] cross- 
motions, and timed the service of his papers to 
cause maximum inconvenience and harassment to 
us. If we seem to reflect annoyance and resentment 
it is because we have been needlessly deprived of 
the opportunities to be with our famihes. 


I respectfully pray that Reich’s motion (a) for 
fees and costs against plaintiffs be denied; (b) that 
his motion for costs and fees against RKO be de- 
nied, and (c) that RIKO’s motion to dismiss with 
prejudice be granted. 


/s/ LOUIS KIPNIS. 


Sworn to before me, this 6th day of July, 1954. 


/s/ LEONARD BRUNNER, 
Notary Pubhe, State of New 
By Ogi: 


Commission expires March 30, 1956. 


[Endorsed]: Filed July 7, 1954. [787] 


344 LU B. Castleman, et al., 
[Title of District Court and Cause. ] 


AFFIDAVIT OF LOUIS KIPNIS IN OPPOSI- 
TION TO PROPOSED INTERVENTION 
BY JULIUS AND ELEANOR NOVEMBER 


State of New York, 
County of New York—ss. 


Louis Kipnis, being duly sworn, deposes and 
says: 


1. I am the attorney for the plaintiffs above 
named, and the only attorney herein with respect 
to whom the conventional relationship of attorney 
and chent exists. Messrs. Mittelman and Silver 
are associated with me in the above-entitled action. 


2. I incorporate by reference my own affidavit 
heretofore submitted in opposition to said motion, 
subscribed and sworn to March 28, 1954. 


3. In addition, the attention of this Court is 
called to the fact that on the hearing held in Ne- 
vada on March 23, 1954, the Novembers appeared 
and were represented by [789] Thomas A. Foley, 
Esq., of Las Vegas, Nevada, and who appeared ac- 
cording to the transcript of the record, to be the 
attorney for intervenors Julius and Eleanor No= 
vember. | 


4. By reason of their appearance, said proposed 
intervenors Julius and Eleanor November are 
bound by the judgment of the Eighth Judicial Dis- 
trict Court of the State of Nevada, in and for the 
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County of Clark, and are consequently barred from 
intervention into this case. 


5. In view of the facts and circumstances set 
forth herein and in my other affidavit, I respect- 
fully submit that the motion for intervention by 
Julius and Kleanor November should be denied. 


/s/ LOUIS KIPNIS. 


Sworn to before me this 6th day of July, 1954. 


[Seal] /s/ AARON SCHWARTZ, 
Notary Public, State of New 
York. 
Term expires March 30, 1956. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed July 8, 1954. [790] 


[Title of District Court and Cause. ] 


SUPPLEMENTAL AFFIDAVIT OF 
LOUIS KIPNIS 


State of New York, 
County of New York—ss. 


Louis Kipnis, being duly sworn, deposes and says: 


Following the mailing to Mr. Silver of my main 
affidavit in opposition to Reich’s motions, it oc- 
eurred to me that I have the solution as to who one 
of the unidentified conferees with Reich in New 
York in September, 1953, is. In my main affidavit, 
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p. 16, para. 25, I identified every person enumer- 
ated by Reich except one ‘‘Harry.’’ It is my con- 
clusion that Harry is none other than Harry Rosen- 
thal, one of the proposed intervenors in this case. 
The reason for my conclusion is that the conferees 
included Gelfand, who is Harry Rosenthal’s New 
York lawyer, and a telephone communication from 
Brandlin, who is Harry Rosenthal’s California 
lawyer. [792] The other entries on the time sheet 
would seem to confirm my conclusion that ‘‘ Harry”’ 
is Harry Rosenthal. 


The only other item which J wish to clarify ap- 
pears in my main affidavit on p. 12, 1. 24. This 
Court will recall that the Rosenthal motion for 
intervention came up for hearing before it on Oc- 
tober 19, 1953. Prior to the return day thereof, we 
caused to be served a cross-motion for multiple 
relief as follows: (a) staying the Rosenthal motion 
until their depositions could be taken, (b) enjoin- 
ing Reich from acting as alleged counsel in the case, 
(c) substituting Reich, (d) admitting me as lead 
counsel for plaintiffs, (¢) quashing the notice served 
by Reich to take Mr. Hughes’ deposition, and (f) 
for such relief as 1s proper in the premises. In 
my main affidavit, on p. 12, para. 29, I refer to 
our motion for substitution as though it were a 
separate and distinct motion. And, I asked leave 
of this Court to withdraw it since a granting of 
the motion of RKO would render it moot. In 
view of the fact that the prayer for relief by way 
of substituting Reich is but an incident in my 
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aforesaid cross-motion for multiple relief, J do not 
wish the impression to remain that I am withdraw- 
ing the prayer for the other relief. On the other 
hand, perhaps in order to avoid any misunder- 
standing whatsoever, J respectfully ask this Court 
to disregard the following sentence in my main 
affidavit: ‘‘Indeed, we respectfully request this 
Court to permit us to withdraw said motion and 
we herewith do so move.”’ (P. 12, 1. 24.) 


In other words, as things stand now, I am not 
withdrawing my cross-motion of October 19, 1953. 
75/ GOUNS IKIPNIS. 


Sworn to before me this 6th day of July, 1954. 


[Seal] /s/ AARON SCHWARTZ, 
Notary Public, State of New 
York. 
Term expires March 30, 1956. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed July 8, 1954. [793] 


[Title of District Court and Cause. ] 


REPLY AFFIDAVIT OF BERNARD REICH 


State of California, 
County of Los Angeles—ss. 

Bernard Reich, being first duly sworn, deposes 
and says: 

1. While attending a conference in San Fran- 
cisco as a lawyer delegate I was served at my office 
with the following papers and on the dates indi- 
cated: 
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(a) On July 7, 1954: Supplemental affidavit of 
Louis Kipnis, dated July 6, 1954; Memorandum of 
Points and Authorities in Opposition to the fee 
applications of Reich; also re RKO’s Motion to 
Dismiss, filed by Messrs. Kipnis and Mittelman; 
Affidavit of Louis Kipnis in Opposition to Proposed 
Intervention, dated July 6, 1954; Affidavit of Louis 
Kipnis regarding Motion for Security for Costs, 
dated July 6, 1954; Reply Memorandum of [795] 
Points and Authorities in Support of Motion to 
Dismiss with Prejudice, filed by RKO; Affidavit 
of Louis Kipnis in Opposition to Motion for Fees 
and Costs, etc., filed by Messrs. Kipnis and Mittel- 
man, dated July 6, 1954; Memorandum of Points 
and Authorities of RKO in Opposition to Applica- 
tion of Bernard Reich for Fees from ‘‘ Defendants 
Other Than Bank.”’ 


(b) On July 6, 1954, there was left at my office 
Subpoena with command that I bring Items I 
through XIV, as listed in attached Exhibit A, con- 
sisting of five and one-half pages. 


2. On my return to the office Saturday, July 10, 
1954, I had time only to read the said documents. 


3. My papers in opposition to the motion to dis- 
miss and papers in support of my motions return- 
able July 12, 1954, were served by mail on June 
28, 1954, and were received by local counsel for the 
defendants and purported counsel for the plaintiffs 
apparently on Tuesday, June 29th, 1954, some four- 
teen days before the return date of July 12, 1954. 


4, Defendant RKO makes no complaint with 
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respect to the time of service of my papers. On the 
other hand Mr. Kipnis makes a point that he did 
not receive the papers from his local counsel here 
until just before the July 4th week end. In this 
connection I wrote to local counsel for the defend- 
ant RKO, on June 9, 1954, that the proposed date 
of July 12, 1954, was not convenient to me, although 
I could be ready if necessary. I sent a copy of the 
letter to all counsel, including Messrs. Kipnis and 
Mittelman, but on June 14, 1954, I received a letter 
from local counsel for the defendant RKO that he 
was sorry to advise me that counsel on their side 
was not willing to continue the hearing date and 
insisted on the July 12th date. 


5. I require time within which to answer the 
various papers which were served on me on July 
7th, 1954. Also inasmuch as the [796] Subpoena 
left at my office indicates that the defendant RKO 
wishes to take testimony, I too wish to take testi- 
mony and of the following persons: Howard R. 
Hughes, Lows Kipnis, Leo B. Mittelman, Tom 
Slack, Eli B. Castleman, Marion V. Castleman, 
Louis Feuerman, and others. Before the hearing 
at which these persons are made to testify I would 
like to take their depositions. All of this assumes, 
however, that this Court intends to hold hearings 
to take testimony. 


6. Even if I had the time to answer the various 
affidavits of Louis Kipnis, I would be loathe to do 
so. It has not been my policy in this case to follow 
Mr. Kipnis in his diversionary tactics. I am certain 
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this his technique is obvious, that is, ‘‘don’t deny, 
attack and raise smokescreens.’’ J intend to fight 
the fire, not the smoke. Mr. Kipnis’ affidavits are 
essentially false and scurrilous. I have had occasion 
to answer them before and have denied them, in- 
eluding his charge that I hospitalized myself to 
avoid appearance before Judge McNamee. This 
being his most serious charge, I say again that I 
was not hospitalized, repeat not, on the date of the 
hearing in Las Vegas; nor did I represent to Judge 
McNamee that I was. I did not appear in Las 
Vegas, not because J was ill, but because I did not 
choose to. I have already stated my reasons for not 
appearing in Las Vegas. 


le 


(. Again I refuse to go down the byways and 
shadv lanes which Mr. Kipnis would have me go 
down in order to deny point by point his so-called 
defenses to the allegations I have made. Suffice it 
to say that I have done what I considered it to have 
been my duty to do along the lines suggested by 
the Chief Judge of this Circuit. I stand on my 
record as an attorney before the courts. 


/s/ BERNARD REICH. 
Subscribed and sworn to before me this 10th day 
of July, 1954. 


[Seal] /s/ HELEN SPARKMAN, 
Notary Public in and for the County of Los An- 
geles, State of California. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed July 12, 1954. [797] 
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[Title of District Court and Cause. ] 
MINUTES OF THE COURT—JULY 12, 1954 


Present: Hon. Ben Harrison, 
District Judge. 


Local Counsel for Plaintiff and Proposed 
Intervenors: Bernard Reich. 
Counsel for Plaintiffs: Robert Silver. 


Counsel for Defendant, RKO Radio Pict., 
Inc.: Guy Knupp and Roy W. Mce- 
Donald. 


Proceedings for Hearing: 
(1) Motion of plaintiffs to vacate in part order 


docketed and entered Jan. 12, 1954, and for other 
relief ; 


(2) Application of plaintiffs for leave to take 
the deposition of Howard R. Hughes; pursuant to 
motion, notice, memo. of points and authorities, and 
affidavit of Bernard Reich, and notice of intention 
to apply for a deposition of Howard R. Hughes, 
filed Feb. 4, 1954; 


(3) Further hearing motion of Bernard Reich, 
Esq., local attorney of record for the plaintiffs, for 
appointment of a Special Master, pursuant to Rule 
53 of FRCP, and pursuant to motion, affidavit of 
Bernard Reich, filed Nov. 16, 19538, and renotice 
of hearme, filed March 11, 1954; 


(4) Motion of plaintiffs and the proposed inter- 
venors, Julius November and Eleanor November, 


352 Eli B. Castleman, et al., 


to add and join parties plaintiff, or for leave to 
intervene, pursuant to motion, petition, affidavit of 
Bernard Reich, and memo. of points and authori- 
ties, and notice, filed March 11, 1954; 


(5) Motion of plaintiffs to quash depositions 
noticed by Louis Kipnis, Leo B. Mittelman, and 
Robert Silver, Esqs., purported attorneys for plain- 
tiffs, as noticed April 9, 1954, of witnesses, Benj. 
F. Schwartz, et al., pursuant to notice, motion, affi- 
davit of Bernard Reich, and memo. of points and 
authorities, filed April 15, 1954; 


(6) Motion of def’t RKO Radio Pictures, Inc., 
for dismissal of this action, with prejudice, pur- 
suant to notice, motion, points and authorities, and 
affidavit, filed April 7, 1954, and orders of con- 
tinuance ; 


(7) Motion of Bernard Reich, attorney for 
plaintiffs, filed June 28, 1954, for counsel fees and 
costs from plaintiffs ; 


(8) Motion of Bernard Reich, attorney for 
plaintiffs, and proposed intervenors, filed June 28, 
1954, for counsel fees and costs from defendants 
other than the Chase National Bank. 


Attorney McDonald makes a_ statement, and 
Attorney Reich makes a statement. 

It Is Ordered that cause be submitted on briefs 
to be filed 7x 7. 


EDMUND L. SMITH, 
Clerk. [799] 
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AFFIDAVIT OF BERNARD REICH 


State of California, 
County of Los Angeles—ss. 


Bernard Reich, being duly sworn, deposes and 
says: 


1. Smee June 23, 1954, the last date on Exhibit A 
attached to the ‘‘ Affidavit of Bernard Reich in Sup- 
port of Motion for Counsel Fees and Costs Against 
the Defendants,’’ the time expended by my office in 
this action is set forth in Exhibit ‘‘C’’ attached 
hereto. 


2. Since said Affidavit I have expended the sum 
of $11.72. 
/s/ BERNARD REICH. 


Subscribed and sworn to before me this 16th day 
of July, 1954. 
[Seal] /s/ HELEN SPARKMAN, 
Notary Public in and for the County of Los An- 
geles, State of California. [800] 
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EXHIBIT C 
Daily Time Sheets 


Date Nature of Services 


Time 


Total carried forward from Exhibit ‘‘A’’.. 648.0 


1954 
6/24—Checked papers; Mise. .............. 
6/25—Telephone to and from Selvin (2); 
Conference Selvin; Misc. ............ 
6/28—Letter from Selvin; Revised papers 
and filed; Mise. .... .. ...<agggegeeee 
6/30—Telephone from Knupp ............. 
7/10—Read affidavits, etc.; Subpoena; Dic- 
tated Reply Affidavit. ..........733 
7/12—Court appearance Judge Harrison.... 
7/13—Letter to Selvin; Research; Dictated 
draft of argument. .-.. 22... 2 
7/14—Dictated balance of draft of Argu- 
ment; Revised draft; Dictated Affi- 
davit and eximbit, 2 eee 
6/23 to 
7/16—Research by Paul Selvin ............ 
7/15—Revised and checked papers re written 
argument; Received copy of letter 
from McDonald; Letter to Judge Har- 
rison; Tel. from Selvin; Misc......... 
7/16—Tel. from Selvin; Research; Revised 
and checked papers; Misc............ 


Total Time Recorded ........... 


[Endorsed]: Filed July 16, 1954. [801] 


2. 
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[Title of District Court and Cause. ] 


MINUTES OF THE COURT—AUG. 5, 1954 


Present: Hon. Ben Harrison, 
District Judge. 


Counsel for Plaintiffs: No appearance. 


Counsel for Defendants: No appearance. 


Proceedings: 


The motion of def’t RKO Radio Pictures, Inc., 
to dismiss, heretofore submitted, is ordered granted 
in accordance with Memorandum of Court filed this 
day. 


Notified local counsel by mailing copy of Memo. 
of Court to them, as follows: 


1. Mitchell, Silberberg & Knupp. 
2. Bernard Reich. 

3. Robert Silver. 

4, Thos. A. Slack. 


EDMUND L. SMITH, 
Clerk ; 


By MURRAY E. WIRE, 
Deputy Clerk. [803] 


356 Eli B. Castleman, et al., 
[Title of District Court and Cause. ] 


MEMORANDUM GRANTING MOTION 
TO DISMISS 


This case is one of several shareholders’ deriva- 
tive actions filed in both state and federal courts 
throughout the United States involving alleged 
injury to the same corporation at the hands of the 
same corporate officers. [For a detailed history of 
the events giving rise to this litigation see Schiff 
v. R.K.O. Pictures Corp., 104 A. 2d 267 (1954). ] 


Defendant R.K.O. Radio Pictures, Inc., has made 
a motion to dismiss this action with prejudice. The 
occurrence of two events since the institution of this 
action compels that this motion be granted. 


First, a sale of all of the assets of the corporation 
on behalf of which this action was brought to the 
corporate officer who is the alleged principal wrong- 
doer has been consummated. The terms of the con- 
tract of that [804] sale provide that all causes of 
action held by the corporation against any person 
including that particular officer are to be a part of 
the assets sold. The validity of this sale has been 
upheld by the Delaware Chancery Court. [Schiff 
v. RKO, supra.] The effect of that sale is to render 
this action moot. 


Second, that action involving the same issues 
which are or would be present here instituted in a 
Nevada state court has gone to judgment on all of 
these issues. That judgment must be given the effect 
of res judicata by this court. 
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The motion of local counsel, Bernard Reich, for 
attorney’s fees and costs must be denied. Local 
counsel was employed to bring this action by New 
York counsel for plaintiff-shareholders Castleman. 
Employing counsel has been the recipient of an 
award of attorney’s fees made in the Nevada action 
heretofore referred to. Local counsel must look to 
his employer and not to this court for his fee. Even 
if this were not the case this court could not make 
an award of fees to local counsel because the Nevada 
court has held that no counsel representing platn- 
tiffs Castleman in actions pending elsewhere is 
entitled to any fee other than that allowed by it. 


Dated: This 5th day of August, 1954. 
/s/ BEN HARRISON, 
Judge. 


[Endorsed]: Filed August 5, 1954. [805] 


[Title of District Court and Cause. ] 
MINUTES OF THE COURT—SEPT. 1, 1954 


Present: Hon. Ben Harrison, 
District Judge. 
Counsel for Plaintiffs: No appearance. 


Counsel for Defendants: No appearance. 
Proceedings: 


It Is Hereby Ordered that this cause be placed 
on the calendar of Sept. 27, 1954, 10 a.in., for hear- 
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ing by the Court on the objections to proposed final 
judgment. 


The clerk is directed to notify local counsel. 


Mailed notices of said hearmg to following 
counsel : 
(1) Bernard Reich, 328 S. Beverly Drive, 
Beverly Hills, Calif. 


(2) Mitchell, Silberberg & Knupp, 6399 Wil- 
shire Blvd., L. A. 48, Calif. 


(3) Robert Silver, 139 8S. Beverly Dr., Bev- 
erly Hills, Calif. 


(4) TT. A. Slack and Raymond A. Cook, 7000 
Romaine, Hollywood, Calif. 


EDMUND L. SMITH, 
Clerk ; 


By MURRAY E. WIRE, 
Deputy Clerk. [806] 
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MINUTES OF THE COURT—SEPT. 27, 1954 


Present: Hon. Ben Harrison, 
District Judge. 


Counsel for Plaintiffs: Bernard Reich 
(local counsel for plfs.), Robert Silver 
for plfs. 


Counsel for Defendants: Guy Knupp for 
RKO Radio Pictures, Inc. 


Proceedings : 


For hearing objections to proposed final judg- 
ment, pursuant to order fixing date of hearing and 
notice by clerk 9/1/54. 


Attorney Reich makes a statement to the Court 
in support of allowance of attorneys’ fees. 


Court makes a statement. Attorney Reich makes 
a further statement. Attorney Knupp makes a state- 
ment. The Court makes a further statement that it 
will later sign final judgment as presented. 


Later, final judgment is signed and ordered filed 
and entered. 
EDMUND L. SMITH, 
Clerk; 


By MURRAY E. WIRE, 
Deputy Clerk. [807] 
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In the District Court of the United States, Southern 
District of California, Central Division 


No. 14,848-BH 


ELI B. CASTLEMAN, et al., 
Plaintiffs, 
vs. 


HOWARD R. HUGHES, et al., 
Defendants. 


FINAL JUDGMENT 


On the 12th day of July, 1954, came on to be 
heard: 


A. The motion of the defendants, RKO Radio 
Pictures, Inc., to dismiss this action, with prejudice. 


B. The motion of Bernard Reich, Esq., that the 
Court determine and enter judgment in favor of 
Bernard Reich, Esq., for attorney’s fees and costs 
against the defendants other than The Chase Na- 
tional Bank. 


C. The motion of Bernard Reich, Esq., that the 
Court determine and enter judgment in favor of 
Bernard Reich, Esq., for attorney’s fees and costs 
against the plaintiffs Eli B. Castleman, et al. [808] 


The movants RKO Radio Pictures, Ine., and 
Bernard Reich, Esq., appeared generally on such 
motions on July 12, 1954, and argued the same 
orally and by written memoranda; 


The Court having heard and considered such oral 
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and written arguments upon the respective motions, 
and having on the 5th day of August, 1954, filed its 
memorandum opinion with respect to such motions, 


It is Ordered, Adjudged and Decreed that this 
cause be and the same hereby is dismissed with 
prejudice. 


It is further Ordered, Adjudged and Decreed that 
each of the aforesaid motions of Bernard Reich, 
Esq., that this Court enter judgment in his favor 
for attorney’s fees and costs be and the same is 
hereby denied. 


Dated this 27th day of September, 1954. 
/s/ BEN HARRISON, 
Judge. 
Approved as to Form: 


LOUIS KIPNIS, LEO B. MITTELMAN AND 
ROBERT SILVER, 


By /s/ ROBERT SILVER, 
Attorneys for Plaintiffs. 


DONOVAN, LEISURE, 
NEWTON & IRVINE; 


MITCHELL, SILBERBERG & 
KNUPP, 


By /s/ GUY KNUPP, 


Attorneys for Defendant, 
RKO Radio Pictures, Inc. 
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Disapproved as to Form, 8/23/54: 


/s/ BERNARD REICH, 
Atty. for Plaintiffs. 


[Endorsed]: Filed September 27, 1954. 
Docketed and entered September 27, 1954. [809] 


[Title of District Court and Cause. 


NOTICE OF APPEAL 
To the Clerk of the Above-entitled Court: 


Notice Is Hereby Given that plaintiffs, Eh B. 
Castleman, and Marion V. Castleman, doing busi- 
ness as Wolverine Textile Company, and Louis 
Feuerman, proposed interveners, Julius November 
and Eleanor November, and Bernard Reich, hereby 
appeal to the United States Court of Appeals for the 
Ninth Circuit from the whole and each part of the 
Final Judgment entered in this action on September 
27, 1954. 


Dated: October 1, 1954. 


/s/ BERNARD REICH, 
Attorney for Plaintiffs, Proposed Interveners, Ju- 
lus November and Eleanor November, and in 
Pro Per. 


Affidavit of service by mail attached. 


[Endorsed]: Filed October 4, 1954. [810] 
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In the United States District Court, Southern Dis- 


trict of California, Central Division 


No. 14,848-BH 
Honorable Ben Harrison, Judge Presiding. 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business aa WOLVERINE TEX- 
TILE COMPANY, and LOUIS FEUERMAN, 

Plaintiffs, 
Ve 


HOWARD R. HUGHES, RKO PICTURES COR- 
PORATION, RKO RADIO PICTURES, 
INC., and THE CHASE NATIONAL BANK 
OF THE CITY OF NEW YORK, 


Defendants. 


REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 


Monday, October 5, 1953 


Appearances: 
For the Plaintiffs: 


BERNARD REICH, ESQ., 
LOUIS KIPNIS and 

LEO B. MITTELMAN; By 
BERNARD REICH, ESQ. 
HERBERT HERZBRUN, ESQ. 
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For Defendant RKO Radio Pictures Corp.: 


MITCHELL, SILBERBERG & KNUPP, 

and 

DONOVAN, LEISURE, NEWTON & 
TRV INES y 

GUY KNUPP, ESQ. 


RAYMOND A. COOK, 
Appearing Amicus Curiae. 


Monday, October 5, 1953, 10:00 A. M. 


The Court: You may proceed. 

The Clerk: Castleman vs. Howard R. Hughes. 
Motion of plaintiff to vacate order. 

Mr. Reich: Ready for the moving party. 

The Court: I will hear you. 

Mr. Reich: Now? 

The Court: Yes, now. 

Mr. Reich: Is this with reference to the motion 
for amicus curiae ? 

The Court: The whole thing. 

Mr. Reich: All right. 

Mr. Cook: If the court please, I have this motion 
pending with reference to appearing as amicus 
euriae but I think until the court grants that or 
rejects it I have no standing to appear on the merits 
of the motion. I will be glad to explain to the court 
why I am appearing in this fashion. 

The Court: You are sure you are not invading 
the jurisdiction of the court? 

Mr. Cook: No. It is only this, that Mr. Reich 
does not question the fact that this action has been 
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dismissed properly in all respects as to the defend- 
ant Hughes. 

Mr. Reich: I do dispute that very much. 

Mr. Cook: All right. 

The Court: Counsel, just a moment. I under- 
stood that the motion to dismiss as to Hughes there 
was no question about. 

Mr. Reich: There is a question about it. I am 
moving to vacate the order of June 26, 1953, which 
includes, your Honor, the dismissal against Hughes. 

The Court: Let us get things straight. I am not 
going to dismiss as to Hughes as to that date. It 
seems to me that your motion as to the others, those 
that were dismissed, I think inadvertently, should 
be vacated but I don’t think it should be dismissed 
as to Hughes. You had proper notice of that. 

Mr. Reich: There was no dismissal of Hughes. 
I direct your Honor’s attention to the order 

Mr. Cook: Again if [ may interject this, assum- 
ing that Mr. Hughes is not in this cause presently 
I know of no way I can appear before the court 
except as a friend of the court and of course I am 
not privileged to do that without moving the court 


and—— 

The Court: I think the court will be able to take 
eare of itself, counsel. 

Mr. Reich: On the point that vour Honor raised, 
T am now reading from the order of June 26: 

‘On the 8th day of June, 1953, came on to [3*] 
be heard the motion of the defendant, Howard R. 


~ *Page numbering appearing at top of page of original Reporter's 
Transcript of Record. 
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Hughes, to dismiss the action, or in lieu thereof to 
quash the return of service of summons; and it ap- 
pearing to the court by uncontraverted affidavit that 
the defendant, Howard R. Hughes, became a resi- 
dent of the State of Nevada long prior to the period 
material hereto.”’ 

I note there is no time in that order and your 
Honor still doesn’t know from any of the papers in 
this case when Mr. Hughes removed himself from 
the jurisdiction of this court. 

‘Tt is therefore ordered and decreed that the re- 
turn of service of summons as to the defendant, 
Howard R. Hughes, be and the same is hereby 
quashed.”’ 

That is not a dismissal of the action against Mr. 
Hughes. The order goes on: 

“It further appearing to the court by the record 
in this action that there is another action pending 
in the State of Nevada in which the same plaintiffs 
herein are the plaintiffs, and in which additional 
necessary defendants are joined, with all parties 
properly before the court; that such action is being 
actively prosecuted before that court; and that the 
relevant Nevada rules of civil procedure are identi- 
eal with the Federal Rules of Civil [4] procedure 
governing actions of this type.”’ 

And there is no allegation that this action in Cali- 
fornia was filed before the Nevada action, your 
Honor. 

‘It is, accordingly, further ordered and decreed 
that this action be, and the same is hereby dis- 
missed without prejudice, the taxable costs of court 
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exclusive of attorneys’ fees to be adjudged against 
the plaintiffs in the within action.’’ 

So the action was dismissed against Mr. Hughes 
as distinguished from quashing the service. It was 
dismissed on the ground that there is a Nevada 
action pending. 

Furthermore I say that the motion 

The Court: Just a moment. You don’t need to 
get so worked up and excited in this court because 
T know the background of this case. This is just a 
fight between attorneys for attorney fees and I am 
not very much interested in it, counsel. I am inter- 
ested more in the litigation not because attorneys 
want to get their fingers in the pie. 

Mr. Reich: And the order goes on and says 
‘“‘approved as to form’’ and that is signed by an 
attorney who is not an attorney of this Bar and who 
has never even been admitted to practice here for 
the purpose of this case. 

It also bears the name of Herbert Herzbrun who 
never appeared in this case and who didn’t even 
sign this order and then the rest of the defendants— 
T am the attorney of [5] record for the plaintiff in 
this case. There is no other attorney. 

The Court: Just a moment. Apparently it wasn’t 
dismissed as to Hughes. The service was quashed 
and I think I will vacate the order except that part 
that quashes the service as to the defendant Hughes 
and then I will Jet the attorneys fight it out. 

Mr. Reich: Well, may I be heard on that point, 
your Honor? 

The Court: No, I don’t care to hear from you. 
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T am rather disgusted with this whole thing. I don’t 
think your part of this case is any credit to the Bar 
of this court. 

Mr. Reich: Iask to be heard on that point, your 
Honor. 

The Court: I don’t care to hear you. I will set 
aside the order, as far as the order of dismissal is 
concerned, and we will take up the other problems 
when they come up. 

Mr. Reich: Your Honor, your Honor does not 
want to hear from me on that at all? Your Honor 
challenged me personally. You said you didn’t like 
my part in this case. 

The Court: You know I received a letter from 
your correspondent in New York saying you didn’t 
have any right in this case and they tried to fire you 
and they couldn’t. 

Mr. Reich: Your Honor, you had a part in mak- 
ing these rules in 1944. You made these rules about 
counsel appearing in a case. May I merely direct 
your attention to the rule [6] your Honor, and also 
to the conference of judges that was held in June 
with regard to this very matter. 

The Court: Counsel, I don’t care to hear any 
lecture from you. 

My. Reich: I don’t want to lecture you, your 
Honor. 

The Court: I have made my ruling. 

Mr. Reich: Your Honor, there are attorneys 
present here who have known me for a long time. 
In open court you have challenged my part in this 
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ease. I think you have cast aspersions on me and 
J ask the opportunity to speak on the point. 

The Court: Well, go hire a hall. I don’t care to 
hear from you. Counsel will prepare the appropri- 
ate order. 

Mr. Reich: Which counsel ? 

The Court: You made the motion. I granted 
the motion. 


(The above-entitled matter was concluded.) 


[Endorsed]: Filed October 4, 1954. [7] 


[Title of District Court and Cause. ] 
REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 
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For the Plaintiffs: 


LOUIS KIPNIS, ESQ., 
BERNARD REICH, ESQ. 


For Defendant RKO Radio Pictures, Inc.: 


MITCHELL, SILBERBERG & KNUPP, 
By GUY KNUPP, ESQ. 


For Appellants for Intervention : 


J. J. BRANDLIN, ESQ. 


* * * 
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The Court: May I say just a word? Counsel has 
done a lot of talking on both sides in this case, but 
as far as this court is concerned it is going to put 
this case to [12] sleep until the Nevada case is de- 
termined. 

IT am not going to hear it and I am not going to 
do anything with it that I don’t have to do. 

This case is pending in Nevada and I understand 
it is at issue over there. They are taking depositions 
and they are getting ready for trial. I know Judge 
McNamee. He is a very able man and a very schol- 
arly man and I think as long as they have started 
through the wringer over there and that court has 
jurisdiction of the parties, I am not going to bother 
with this mess. 

You can fire him or not, or he can just sit here 
and wait. If I don’t die or old age first maybe he 
will. 

Mr. Kipnis: There is only one thing that is 
troubling me, your Honor. 

Mr. Reich: Me or Judge McNamee? 

The Court: You. 

Mr. Kipnis: Mr. Reich is worried and concerned 
about the stockholders. It is going to cost a heck of 
a lot of money—— 

The Court: Counsel, I am not worrying about 
the stockholders. I have recognized and I have 
stated before that the whole group of you are inter- 
ested only in lawyers fees and that is all you are 
interested in, and to win your ease. 


vs. Howard Hughes, ctc., et al. 371 


You are going to get attorney fees but if any 
attorney fees are fixed in this court they are going 
to be mighty [13] small if I ever get around to fix- 
ing attorney fees. You will wish that you had never 
hit this court, any of you, beeause I think that if 
there is any reeovery that comes through this court 
the stockholders are going to get the benefit of it 
because I feel this case is primarily a lawyer’s case 
all the way through. And I think the entire group 
is interested only in attorney fees. You are more 
interested in attorney fees than you are in the stock- 
holders, who are scattered all over the country I 
suppose. 

I don’t know how many shares of stock Castleman 
owns 1n this ease—— 

Mr. Kipnis: 2500. 

The Court: A pretty good investment. 

Mr. Reich: May I address the court for just a 
few minutes? I promise to be very brief. 

The Court: Yes. It doesn’t do any good to get 
into an argument with you. 

Mr. Reich: I will stipulate that my fees may be 
small. I will stipulate you don’t have to fix fees at 
all. 

The Court: You don’t have to so stipulate. 

Mr. Reich: Your Honor, it is important that my 
position be stated. 

The Court: J think I understand your position. 
And I think if they want to fire you out of the ease 
they should pay you for what services you have ren- 
dered. If they won’t [14] let you finish your con- 
tract I think like anything else, you should be paid 
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a reasonable fee for your services. But I would dis- 
like very much to be holding onto a case when the 
client wants to fire me. 

Mr. Reich: Assume that you are practicing law 
instead of occupying the bench and assume 

The Court: If I had been practicing law this 
ease wouldn’t have been here. 

Mr. Reich: Well, your Honor, if you had infor- 
mation that I have—assuming that you had certain 
information which led you to believe that the stock- 
holders weren’t being properly represented wouldn’t 
you feel it was your duty to the court to apprise the 
court after you had tried to have an understanding 
with counsel on the other side so that he does repre- 
sent the clients. 

I haven’t come to this court. I have been brought 
into this court. This action was dismissed, your 
Honor, without my knowledge. Certainly you would 
have felt the duty as a lawyer as I did to set the 
record straight—that you had nothing to do with 
that, particularly if you felt that the roof may fall 
on top of these plaintiffs’ attorneys—that the truth 
may come out and you didn’t want to have anything 
to do with it. 

You would have to come to court just as I did, I 
am sure, your Honor, and move to vacate a dismissal 
which had [15] been inadvertently obtained without 
the only local responsible attorney of record even 
knowing about it. 

The Court: I think you lawyers should get to- 
gether in an arena of your own and fight it out and 
settle this case between the lawyers as to who is who 
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in the case without intervention on my part. It is a 
spectacle to find lawyers fighting among themselves. 
It doesn’t bring any credit upon anybody. 

Mr. Reich: Well, your Honor, what would you 
do about it? What could IT do about it? You advise 
me and I will do it. I just want to do what is right. 
You tell me what to do and I will do it. 

The Court: Jam not telling you what to do. [16] 


* * % 


The Court: I know what counsel has brought up. 
I still stand by my assertion that this is a lawyer’s 
fight. I pity the stockholders if there is any recov- 
ery. I wish I had the fixing of the fees. If I did I 
know no one would want to try the case in my court 
because I would certainly see that [33] the stock- 
holders got whatever recovery there is. But I 
wouldn’t have very much to go on. There is nothing 
here to indicate that the stockholders are worrying 
a great deal. Not nearly as much as the lawyers. 

You say that trial commences January 4th? 

Mr. Kipnis: Yes. 

The Court: TI will continue this to December 28th 
and I wish to state that I shall probably continue it 
from time to time until the Nevada case is com- 
pleted. 

Mr. Kipnis: May I make a request about the 
time? I am not going to argue again. I merely want 
to make a request with reference to that date, vour 
Honor. That happens to be my birthday and my 
daughter’s birthday—they are all within that time. 
IT have a sick mother at home and I would like to 
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get back there. As I say it is my daughter’s birth- 
day and it is my birthday and it is because of that 
that I ask you to fix some other time. 

The Court: Counsel, it will not be necessary for 
you to be present. I will not do anything on that 
date. I am simply going to continue the case from 
time to time until the Nevada case is completed. 

Mr. Kipnis: Well, we are faced with this prob- 
lem. Mr. Reich is serving notice that he is the 
attorney 

Mr. Reich: Why are you concerned with the cor- 
poration ? 

Mr. Kipnis: If your Honor will ask me a ques- 
tion I will [34] be delighted to answer it. 

The Court: I don’t see why you have to worry 
about it. The California Bar is pretty well repre- 
sented in this state and why you have to make a trip 
from New York to appear here seems to me a waste 
of money, particularly when I am not going to take 
any action. I am not going to do anything with this 
ease until the Nevada case has been disposed of. 

Mr. Kipnis: And it will be res adjudicate after 
that case is disposed of. 

The Court: The whole thing is continued. 

May I say one word? I thik that Mr. Reich 
should be eliminated from the case in accordance 
with the wishes expressed here and I think there 
should be some adjustment made between the par- 
ties. 

I don’t think that this court should be called upon 
to fix any fees for his services. It is apparently a 


vs. Howard Hughes, etc., et al. 375 


lawyers’ case and if you want to get rid of him I 
think he should be taken care of. 

Mr. Kipnis: If he is entitled to anything. 

The Court: Well, he has worked on the case. 

Mr. Kipnis: I prepared the papers and all he 
did was bring them over to the court house. Do you 
eall that work ? 

The Court: That is worth something. 

Mr. Kipnis: And that is all he is going to get, 
if disloyalty and disruption and disgusting behavior 
is entitled [35] to compensation. 

The Court: If you can’t agree on fees I will fix 
them. 


[Endorsed]: Filed October 4, 1954. [36] 


[Title of District Court and Cause. ] 


REPORTER’S TRANSCRIPT OF 
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DONOVAN, LEISURE, NEWTON & 
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* * * 
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Mr. Reich: May it please the court. I first used 
that form of address, your Honor, on December 14, 
1937, before one of Mr. McDonald’s courts, the ap- 
pellate division, First Department, in New York 
City, ‘‘May it please the court.’’ 

That was the day after I took the oath as an attor- 
ney in the same department and in the same court. 

I took the oath again as an attorney in this court 
before the late Judge O’Connor. I was in uniform. 
And before I was permitted to wear the uniform of 
our country, your Honor, I took still another oath 
and notwithstanding what I heard the court say this 
morning, that he thought the action should be dis- 
missed and that no award should be made to me, and 
that while I did a lot of work [ brought this all on 
myself. 

I say to your Honor notwithstanding that and 
sincerely I feel that I have lived up to those oaths 
that I took and to the spirit of those oaths. 

Tf I go out of this courtroom defeated and routed, 
for the moment, I would do the same thing all over 
again. I think I did and complied in this case with 
what a lawyer is called upon to do and I want to say 
this, that in this era of fear and fright and subpoe- 
naing of Supreme Court Justices, perhaps even the 
next President of the United States, more than 
ever [8*] now I think that the courts of this country 
are the real bulwark of democracy and as I think I 
have had occasion to say to this court before, I think 
the United States Supreme Court opens, and some 


*Page numbering appearing at top of page of original Reporter's 
Transcript of Record. 
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of the courts here, open with ‘‘God Bless this Hon- 
orable Court.”’ 

I say it too and I say this knowing also what you 
said this morning, that I am the real optimist in this 
courtroom because I have faith in the courts of this 
country. 

I heard the Chief Justice in San Francisco say, 
your Honor, that the poor and the little people 
needed advocates and lawyers. 

I am one of those little people and I represent 
little people and what this case stands for to me is 
the attempt to push httle people around, and I thank 
God that I am an attorney and I can practice before 
these courts and I can be heard and I ean state 
what I know is going on in this case. 

Now, in the ordinary case—the ordinary plaintiff, 
the ordinary defendant, your Honor, the lawyer for 
either one of the two has the duty which transcends 
his particular duty to the particular client to be 
truthful to the court and to abide by his oath. That 
is true in any case. It is especially true in a class 
suit where somebody comes to this court with 2500 
shares of stock out of 4,000,000 shares of stock and 
says: ‘‘There is an action which I want to bring, 
not for myself, for my 2500 shares, but for all the 
stockholders.’’ [9] 

I say that the defendants are responsible to the 
stockholders for thirty-eight and a half million dol- 
lars and I say to the court that that individual stock- 
holder does not represent anvbody but the class and 
that he has the duty of representing that class in 
good faith. 
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I cited to the court in what I apologize for, a very 
voluminous set of papers, what this California court 
has said about stockholder matters—comparing the 
stockholders to a guardian ad litem—an officer of 
the court, as it were, and how much more an officer 
of the court, your Honor, is the attorney for that 
guardian ad litem. And let me say one other thing, 
generally speaking. In view of what I have just 
said it is not necessary, although I can do it, to 
prove collusion in a stockholders’ suit—that is collu- 
sion between the defendants and the plaintiff. It is 
not necessary to prove a sell-out. All that has been 
proved is that there was not a truly adversary pro- 
ceeding; that for self-interest the stockholders who 
purported to represent all the stockholders did not 
represent them in fact but laid down on the job. 

Now you said this morning a lot of work has been 
done by Mr. Reich but that I brought it upon my- 
self. 

Well, I had thought before this morning that the 
opinions that you had at the outset of this case you 
had long voiced and that possibly you could have 
divested yourself of certain opinions which you 
expressed earlier in the case. [10] 

I am concerned now because it would seem, per- 
haps, that your Honor has not and I want to place 
in the record if I may, your Honor, as part of these 
proceedings being held today, what your Honor 
stated on Monday, October 15, 1953. This is on page 
18, line 24. 

This is what you said among other things. I am 
starting on line 24. You said this—I think it was 
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perhaps to all counsel—maybe not to me alone or 
perhaps you were saying it to me. You said: 

“You are going to get attorney fees but if any 
attorney fees are fixed in this court they are going 
to be mighty small if I ever get around to fixing 
attorney fees. You will wish you had never hit this 
court, any of you, because J think that if there is 
any recovery that comes through this court the 
stockholders are going to get the benefit of it because 
I feel this case is primarily a lawyers’ case all the 
way through.”’ 

And also as part of this record, if your Honor 
please, on the same date and at page 33 beginning 
with line 21: 

‘‘T know what counsel has brought up. I still 
stand by my assertion that this is a lawyers’ fight. 
I pity the stockholders if there is any recovery. I 
wish I had the fixing of the fees. If I did I know 
no one would want to try the case in my court [11] 
because I would certainly see that the stockholders 
got whatever recovery there 1is.’’ 

I feel that what your Honor said this morning is 
absolutely consistent with what you said on October 
19, 1953. 

I had hoped, your Honor, that by this late date 
you would have seen that what I was trying to do 
had nothing to do with a lawyers’ fight as such. 

Maybe I was misguided in some way but I thought 
I owed the court the duty to set forth the facts as 
I knew them—as Chief Judge Denman thought they 
should be done in that Independence Coal Mine 
case. 
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I say this is not a fight among lawyers except 
collaterally. It has to be a fight among lawyers if 
lawyers are going to be participants in the charges 
that are being made. Obviously lawyers are going 
to defend themselves in a situation but what I think 
this case stands for is whether or not the defendants 
can pick their arena and make the plaintiffs, who 
represent a small share of stock, do their bidding 
and then try to hold prior proceedings bound by 
what was done in Nevada. 

Now, there are three principal matters before your 
Honor today. One is the defendant’s motion to dis- 
miss. The other is my motion for fees against [12] 
RKO. 

% * *% 

But I go further than that, your Honor. I say 
that in a stockholders suit or in any suit, as a mat- 
ter of fact, where there is a charge of collusion that 
charge must be tried. 

We will take a divorce case, Williams against 
North Carolina. Each court has a right to say that 
the judgment that you obtained out of the state was 
collusive and therefore we are going to try that issue 
of collusion. 

That is even more the point in a representative 
stockholders suit when the very rule, 28, was made 
to make sure there was not collusion. 

Now, they have got something there, they think. 
They say that Judge McNamee found under Rule 
23-C that there was no collusion. That ends it. That 
is like pulling yourself up by your bootstraps. 
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I charged collusion in this court. I have evidence 
of the collusion. I have put it in affidavit form. 

I have also shown that there wasn’t—if I haven’t 
shown collusion I have at least shown, let us put it 
that way, that there was no truly adversary proceed- 
ing in Nevada. The plaintiffs were not trying their 
best. They were interested in whitewashing Mr. 
Hughes. 


* * *% 


[Endorsed]: Filed October 4, 1954. [19] 
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CERTIFICATE OF CLERK 


I, Edmund L. Smith, Clerk of the United States 
District Court for the Southern District of Califor- 
nia, do hereby certify that the foregoing pages num- 
bered from 1 to 817, inclusive, contain the original 
Complaint; Amended Complaint; Motion to Dismiss 
the Action or Quash Return of Service of Summons 
of Howard R. Hughes with Affidavit in Support; 
Motion for Security for Expenses of RKO Radio 
Pictures, Inec., with Affidavit in Support; Stipula- 
tion and Order; Order Quashing Return of Service 
of Summons on Howard R. Hughes and Dismissing 
Action; Motion to Vacate Order of Dismissal; Affi- 
davit of Bernard Reich in Support of Motion to 
Vacate Order of Dismissal; Motion to Appeal as 
Amicus Curiae of Raymond A. Cook with Affidavit 
in Support; Affidavit of Louis Kipnis, et al., in Op- 
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position to Motion to Vacate Order of Dismissal; 
Affidavit of Roy W. McDonald; Affidavit of Bernard 
Reich in Opposition to Motion and Affidavit of 
Raymond A. Cook as Amicus Curiae; Affidavit of 
Bernard Reich in Reply to Affidavit of Louis Kip- 
nis, ct al.; Affidavit of Bernard Reich in Reply to 
Affidavit of Roy W. McDonald; Motion of RKO Ra- 
dio Pictures, Inc., for Order Dismissing the Action 
or to Stay All Proceedings, ‘ete., with Affidavits in 
Support and Copies of Documents in Case No. 
59422 in the District Court of the State of Nevada; 
Cross-Motion and Motion for Certain Relief, etc.; 
Reasons and Memorandum in Opposition to Notice 
of Cross-Motion for Certain Relief by Henry Herz- 
brun, et al.; Affidavit of Leo B. Mittelman in Oppo- 
sition to Application for Intervention and in Sup- 
port of Motions; Affidavit of Bernard Reich in 
Reply to Affidavit of Leo B. Mittelman re Inter- 
vention and Cross-Motions; Motion for Appoint- 
ment of Special Master Pursuant to Rule 53, ete., 
with Affidavit in Support; Affidavit of Louis Kipnis 
in Opposition to Motion for the Appointment of a 
Special Master Under Rule 53, etc.; Affidavit of 
Bernard Reich in Reply to Affidavit of Louis Kip- 
nis; Order Vacating Order of Dismissal of Action, 
Plaintiffs’ Proposed (not signed); Order Vacating 
Order Dismising Action; Motion to Vacate in Part 
Order Entered January 12, 1954, and for Other 
Relief with Affidavit in Support; Notice of Inten- 
tion to Apply for Deposition of Howard R. Hughes; 
Affidavit of Louis Kipnis; Reply of Defendant How- 
ard R. Hughes to Plaintiffs’ Motion to Vacate; Re- 
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notice of Motion for Appointment of Special Mas- 
ter; Motion to Add and Join Parties Plaintiff or 
for Leave to Intervene of Julius November, et al., 
with Notice, Petition and Affidavit in Support; Affi- 
davit of Louis Kipnis in Opposition to Motion to 
Add and Join Parties Plaintiff or for Leave to 
Intervene; Affidavit of Bernard Reich in Support 
of Motions Returnable March 29, 1954; Motion to 
Dismiss with Prejudice of RKO Radio Pictures, 
Ine.; Affidavit of Roy W. McDonald in Support of 
Motion to Dismiss with Prejudice; Affidavit of Ju- 
lius November; Affidavit of Louis Kipnis; Affidavit 
of George Benedict, Jr., in Support of Motion to 
Dismiss with Prejudice with Copies of Documents in 
Case No. 59422 in the District Court of the State of 
Nevada; Second and Third Affidavits of George 
Benedict, Jr., in Support of Motion to Dismiss with 
Prejudice with Copies of Documents in Case No. 
491 in the Court of Chancery of the State of Dela- 
ware; Affidavit of Bernard Reich in Opposition to 
Motion to Dismiss; Motions of Plaintiffs’ Attorney 
for Counsel Fees and Costs from Plaintiffs and from 
the Defendants other than Bank with Supporting 
Affidavits; Notice of Hearing of Motions (2) for 
Fees and Costs; Affidavit of Louis Kipnis in Oppo- 
sition to Motion for Fees and Costs as Against 
Plaintiffs, etc.; Affidavit of Louis Kipnis in Opposi- 
tion to Proposed Intervention by Julius November, 
et al.; Supplemental Affidavit of Louis Kipnis; Re- 
ply Affidavit of Berndard Reich; Affidavit of Ber- 
nard Reich; Memorandum Granting Motion to Dis- 
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miss; Judgment; Notice of Appeal; and Designation 
of Record on Appeal and a full, true and correct 
copy of the Minutes of the Court for February 9, 
March 2, April 13 and 27, June 8, October 5 and 19, 
November 30, December 14 and 29, 1953, and Janu- 
arv 11, February 15, March 24, April 19, May 17, 
June 28, July 12, August 5 and September 1 and 27, 
1954, which, together with Reporter’s Transcript of 
Proceedings on October 5 and 19, 1953, and July 12, 
1954, transmitted herewith, constitute the transcript 
of record on appeal to the United States Court of 
Appeals for the Ninth Circuit. 


I further certify that my fees for preparing and 
certifying the foregoing record amount to $4.00 
which sum has been paid to me by appellants. 


Witness my hand and the seal of said District 
Court this 29th day of October, A.D. 1954. 


[Seal ] EDMUND L. SMITH, 
Clerk; 


By /s/ THEODORE HOCKE, 
Chief Deputy. 
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[Endorsed]: No. 14,573. United States Court of 
Appeals for the Ninth Circuit. Eli B. Castleman, 
Marion V. Castleman, Louis Feuerman, Julius No- 
vember, Eleanor November, and Bernard Reich, 
Appellants, vs. Howard R. Hughes, RKO Pictures 
Corporation, RKO Radio Pictures, Inc., The Chase 
National Bank of the City of New York, Eh B. 
Castleman, Marion V. Castleman and Louis Feuer- 
man, Appellees. Transcript of Record. Appeal from 
the United States District Court for the Southern 
District of California, Central Division. 


Filed November 1, 1954. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 14,573 


ELI B. CASTLEMAN and MARION V. CASTLE- 
MAN, Doing Business aa WOLVERINE TEX- 
TILE COMPANY, and LOUIS FEUERMAN, 
JULIUS NOVEMBER and ELEANOR NO- 
VEMBER and BERNARD REICH, 


Appellants, 
vs. 


HOWARD R. HUGHES, RKO PICTURES COR- 
PORATION, RKO RADIO PICTURES, 
INC., and ELI B. CASTLEMAN and MAR- 
ION V. CASTLEMAN, Doing Business as 
WOLVERINE TEXTILE COMPANY, and 
LOUIS FEUERMAN, 

Appellees. 


APPELLANT'S STATEMENT OF POINTS 


To the Clerk of the Above-Entitled Court, the Ap- 
pellees and Their Attorneys: 


Prefatory Statement 


Appellants have designated the portions of the 
record for printing with a view to curtailing what 
otherwise would prove to be a most cumbersome 
record. 


Anything which does not relate directly to appel- 
lants’ points has not been designated. For example, 
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where appellants’ point is that the trial court has 
not acted on a motion, only the motion and the 
supporting affidavit has been designated and not the 
opposing or reply affidavits. For another example, 
where appellants’ motion was granted, no opposing 
or reply affidavits have been designated, since appel- 
lees did not cross-appeal. 


Moreover, omissions were impelled by the fact 
that the papers filed just prior to Judgment more or 
less repeat allegations made in earlier papers. 


If, however, appellees designate additional papers 
for printing (at their expense), appellants respect- 
fully request the privilege of making further desig- 
nations to round out and complete the record (at 
the latter’s expense). 


Statement of Points 


The following is a concise statement of points on 
which appellants intend to rely on the appeal herein. 


T. 
The trial court erred in granting the motion to 
dismiss. 
II. 
The trial court erred in denying the motions (2) 
for counsel fees and costs as against the defendants 
(other than the bank) and as against the plaintiffs. 


TT 
The trial court erred in impliedly finding and 
ruling that the final judgment in the Nevada action 
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was res judicata and compelled dismissal of the 
action herein. 
ey", 
The trial court erred in impliedly finding and 
ruling that the Delaware action rendered the action 
herein moot and compelled its dismissal. 


V. 

The trial court erred in putting motions herein- 
after described off calendar, continuing them, and 
failing eventually to rule on them, when it should 
have granted them. These motions included: 


1. Motion to Vacate in Part Order Entered 
January 12, 1954. 


2. Motion for Appointment of Special Master. 


3. Motion for Leave to Take the Deposition of 
the Defendant Hughes. 


4. Motion to Add and Join Parties Plaintiff or 
for Leave to Intervene. 


VE 
The trial court erred in that its acts and omissions 
as claimed in the previous point herein stayed in 
effect the action below, pending determination of the 
later filed Nevada action, when a direct and formal 
stay would have constituted an abuse of discretion. 


VII. 
The trial court erred with respect to its order of 
January 12, 1954, in that 
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(a) it did not grant all of plaintiffs’ Motion to 
Vacate Order of Dismissal Made June 26, 1953; 


(b) it refused to vacate that part of its order of 
dismissal made June 26, 1953, which quashed service 
of process on the defendant Howard R. Hughes; and 


(c) it failed to set forth the absence of any 
appearance in opposition to the said motion to 
vacate dismissal, or to make other appropriate reci- 
tals. 

VIII. 

The trial court erred in accepting and considering 
papers filed by Henry Herzbrun and Robert Silver 
purportedly acting as attorneys for the plaintiffs 
without being substituted pursuant to the Local 
Rules of the trial court. 


IX. 

The trial court erred in failing to try appellants’ 
defense of collusion and the absence of a truly ad- 
versary proceeding so as to support its implied 
conclusion of law that the Nevada judgment was res 
judicata of the issues raised in the within action. 


Dated: November 5, 1954. 
/s/ BERNARD REICH, 
Attorney for Appellants. 


[Endorsed]: Filed November 5, 1954. 


